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OF 


THE-   DECISIONS 


OF  THE 


SUPREME  COURT  OF  ALABAMA. 

JUNE  TERM,  1832. 


INNERARITY  versus  HITCHCOCK. 

1.  The  act  of  1819/  on  the  subject  of  a  change  of  venue,  in 
civil  and. criminal  cases,  superseded  the  statute  of  1818,  upon 
the  same  subject:  and  courts  have  no  authority  to  order  a 
change  of  venue,  after  the  first  trial  term  of  a  cause. 

2.  Where,  upon  a  showing  made  by  a  defendant,  for  a  change 
of  venue,  it  appeared  that  the  showing  of  the  plaintiff  was  as 
strong  as  that  of  the  plaintiff,  against  the  county  to  which  the 
change  was  desired;  and  the  Court,  after  the  first  trial  term, 
granted  such  change  of  venue — the  appellate  court  granted 
process  to  restrain  the  last  court  from  exercising  jurisdiction, 
and  returned  the  case  to  its  original  court* 

The  defendant  in  error,  being  declared  against  in 
the  Circuit  court  of  Mobile,  made  the  usual  applica- 
tion for  a  change  of  venue.  The  court  below  order- 
ed the  change  to  the  county  of  Clark ;  and  the  plain- 
tiff resorted  to  this  court,  praying  Us  interference,  by 
mandamus.  It  appeared  from  thji  record,  that  the 
defendant  had  applied  for  the  change  of  venue,  af- 
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ter  the  trial  term  had  elapsed  :  and  the  plaintiff  had 
made  a  like  showing  against  the  propriety  of  the 
venue  being  changed  to  the  county  pf  Clarke. 

Lipscomb,  C.  J. — This  is  an  action  of  trespass,  to 
try  titles,  brought  in  the  Circuit  court  of  Mobile. 

After  the  trial  term  had  passed,  and  the  cause  con- 
x    tinued,  at  the  next  succeeding*  term,  the  defendant 
moved  for,  and  obtained,  a  change  of  venue,  to  Clarke 
county. 

The  plaintiff  has  applied  to  this  court,  to  inter- 
pose, and  supersede,  and  vacate,  the  order  of  the  Cir- 
cuit court  of  Mobile  county;  and  for  an  injunction  to 
the  Circuit  court  of  Clarke  county,  enjoining  that  court 
from  receiving,  or  trying,  the  cause,  &c. 

The  only  question  presented  for  our  consideration 
is,  whether  it  was  competent  for  the  Circuit  court  of 
Mobile  county,  to  award  a  change  of  venue,  in  this 
action,  after  the  first  trial  term  had  passed. 

By  the  act  of  the  Legislature  of  Alabama  Territo- 
Digett474ry>  passed  13th  February,  1818,*  it  is  provided — 
"  That  it  shall,  and  may,  be  lawful  for  the  several 
courts  within  this  Territory,  when  any  real  action 
may  be  pending  in  such  courts,  to  order  the  change 
of  venue  in  such  action,  to  any  adjacent  county,  on 
the  party  wishing  such  change,  making  affidavit  that 
,  he,  she,  or  they,  verily  believe  that  justice  can  not 
be  done  in  the  County  where  such  suit  may  be  pend- 
ing," &c. 

By  the  12th  section  of  an  act  to  regulate  judicial 
proceedings,  passed  by  the  Legislature  of  this.  State, 
Digest  166 December  14th,  1819,b  it  is  provided,  "  That  the  judg- 
es of  the  Circuit  courts,  wfthin  their  respective  cir-* 
cuits,  at  or  before  the  first  trial  term  of  any  suit,  civil 
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or  criminal,  shall  have  power  to  change  the  venue 
thereef,  on  good  and  sufficient  cause,  set  forth,  and 
duly  supported  by  oath,  or  affirmation :  and  when  a 
change  of  venue  shall  be  allowed,  in  any  suit,  the  trial 
thereof  shall  be  adjourned  under  the  direction  of  the 
judge,  to  the  nearest  adjoining  county,  which  is  free 
from  the  like  exception.' ' 

-Before  the  passage  of  the  first  act,  the  practice  of 
the  courts  had  been  to  grant  changes  of  venue,  by 
the  rule  of  the  common  law,  in  actions  purely  per- 
sonal, on  a  sufficient  showing,  made 'by  the  party 
asking  such  change.  But  the  exercise  of  this  pow- 
er was  not  confined  to  the  trial  term.  In  actions  lo- 
cal, such  as  real  or  mixed,  it  was  not  the  practice  to 
grant  a  change  of  venue,  under  any  circumstances ; 
nor  was  it  believed  to  be  within  the  competent  com- 
mon law  powers  of  the  court  to  do  so.  But  as  cases 
of  the  latter  description  often  occurred,  where  the 
ends  of  justice  could  not  be  obtained  without  such 
change  of  venue,  the  act  of  1818,  was  passed  to  re- 
medy the  evil. 

The  act  of  1819,  was  intended,  from  its  terms,  to 
embrace  the  whoite  subject  of  a  change  of  venue,  for 
the  purpose  of  obtaining  a  fair  and  impartial  trial. — 
The  terms  employed  are  too  comprehensive  to  ad- 
mit of  a  doubt,  but,  that  the  Legislature  had  it  in 
view,  to  extend  its  provisions  to  every  kind  of  action, 
that  could  be  instituted  in  a  court  of  law.  And  hav- 
ing the  whole  subject  under  consideration,  it  was 
thought  expedient  to  limit  the  time  when  such  change 
of  venue  should  be  made. 

The  last  act,  although  it  is  restrictive  as  to  the 
time  when  va  change  of  venue  shall  be  ordered,  con- 
taios  another  feature,  that  seems  to  me  to  be  essen- 
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tially  different  from  the  first.  By  the  first  it  would 
seem  that  the  venue  was  to  be  changed  to  an  adja-> 
cent  county,  without  any  reference  to  the  necessity  of 
its  being  free  from  the  like  exception,  taken  to  the'coun- 
ty  where  the  suit  was  instituted.  The  last  contains 
the  provision,  "that  it  shall  be  changed  to  the  nearest' 
adjoining  county,  free  from  the  like  exception."  In 
this  case  .the  record  shows  us,  that  the  plaintiff  made 
as  strong  a  showing  against  the  venue  being  changed 
to  Clarke  county,  as  the  defendant  had  to  its  being 
tried  in  Mobile.  We  are  therefore  of  opinion,  that 
the  act.of  1819  controls  the  former  act,  and  that  the 
judge  of  the  Circuit  court  of  Mobile  county,  had  no 
authority  to  order  a  change  of  venue  in  this  case,  and 
that  his  order  must  be  vacated,  superseded  and  for 
nothing  held ;  and  that  the  Circuit  court  of  Mobile 
county  should  retain  the  cause,  and  proceed  to  try 
it,  as  though  no  such  order  had  been  made;  and  pro* 
cesi  is  directed  accordingly. 
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LOCK  versus  MILLER. 

1.  The  statute  of  this  State,  on  the  subject  of  allowing  a  party 
his  own  oath,  where  the  amount  in  controversy  is  twenty  dol- 
lars, or  under,  is  an  innovation  of  the  common  law.  and  must 
be  strictly  construed. 

2.  If  an  amount  claimed  by  a  defendant  by  way  of  an  off-set  to 
a  suit,  be  more  than  twenty  dollars,  he  cannot  testify  in  re- 
gard to  it,  unless  he  relinquishes  the  excess. 

3.  An  off-set  is  not  available,  if  it  appears  to  be  the  subject  of* 
a  suit,  pending  when  offered. 

Taylor,  J. — This  was  an  appeal  from  the  judg- 
ment of  a  justice  of  the  peace,  to  the  Circuit  court 
of  Dallas  county.  In  that  court  the  plaintiff  prov- 
ed, by  his  own  oath,  or  it  was  admitted  by  the  oth- 
er party,  that  the  defendant  was  indebted  to  him,  in 
the  sum  of  fifteen  dollars.  Evidence  was  then  in- 
troduced, to  prove  that  the  plaintiff,  as  the  agent  of 
the  defendant,  had  received  upwards  of  fifty  dollars 
— it  does  not  appear  how  much — in  Mobile  ;  which 
the  plaintiff  alleged,  had  been  stolen  from  him  :  it 
also  was-  admitted,  by  the  defendant,  that  he  had 
sued  the  plaintiff  in  the  Circuit  court,  for  the  money 
he  had  thus  received. 

Upon  this  evidence,  the  court  -directed  the  defen- 
dant to  execute  a  receipt  to  the  plaintiff,  for  fifteen 
dollars,  and,  thereupon,  rendered  judgment  against 
thejtatter.  It  is  doubtful,  from  the  bill  of  exceptions, 
whether  the  receipt  of  the  money  By  the  plaintiff,  in 
Mobile,  was  proved  by  the  oath  of  the  defendant  or 
not ;  but,  probably,  the  fair  inference  is,  that  it  was: 
and,  in  this  way  the  evidence  is  understood  by  the 
counsel  on  both  sides.       Viewing  the  case   in  this 
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light,  there  was  certainly  error  in  ihe  decision  of 

the  Circuit  court. 

*         

The  statute  on  which  this  decision  has  been  made, 

provides,  "  if  the  sum  claimed  be  twenty  dollars  or 
under,  the  justice  of  the  peace  may,  at  the  trial  of 
of  the  cause,  proceed  to  examine  the  plaintiff  and 
defendant,  on  oath,  and  give  judgment,"  &c.  This 
statute  is  an  innovation  upon  the  common  law,  and 
therefore  will  not  be  extended  farther  than  required 
by  its  letter.  The  intention  was  to  authorise  the 
parties  to  be  examined,  where  the  sum  claimed  did 
not  exceed  twenty  dollars.  The  sum  claimed  by 
the  plaintiff,  in  this  case,  does  not  exceed  that  amount: 
therefore  the  court  did  right  in  examining  both  par- 
ties on  that  subject;  but  the  defendant  claimed  a 
set-off — that  is,  he,  by  way  of'  defence,  introduced  a 
cross  action,  against  the*  plaintiff.  What  was  the 
amount  that  he  made  oath  was  due  to  him?  It  is 
true,"  he  specified  no  particular  sum,  but  he  admitted, 
it  was  much  more  than  twenty  dollars—for,  he  said, 
that  he  had  sued  in  the  Circuit  court,  to  recover  it. 
To  tolerate  such  a  proceeding,  would  authorise  a 
complete  perversion  of  the  law.  According  to  the 
decision  of  the  Circuit  court,  if  there  had  been  a 
dozen  suits  by  the  plaintiff,  the  defendant  might  have 
presented  himself  as  a  witness  in  each,  and  drawn 
upon  this  Mobile  fund,  upon  iris  own  oatH,  for  twen- 
ty dollars  in  every  instance.  If  the  amount  claim-* 
ed  by  the  defendant,  by  way  of  off-set,  to  be  due  to 
him,  from  the  plaintiff,  4>e  more  than  twenty  dollars, 
he  cannot  testify  with  regard  to  it,,  unless  he  relin- 
quishes the  excess. 

But  there  is  another  fatal  objection  to  this  proceed- 
ing.    The  defendant  had  instituted  a  suit  against  ftie 
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plaintiff,  to  recover  the  money  received  in  Mobile; 
he  cannot  be  permitted  to  carry  on  two  suits,  for  the 
same  cause  of  action  at  the  same  time,  nor  to  split 
up  one  account  into  several  parcels  :  by  introducing 
the  off-set,  he  was,  in  effect  doing  so. 

The  judgment  of  the  Circuit  court  is  reversed, 
and  that  judgment  rendered  here  which  should  have 
been  given  there. 


NABOR9  et  al.  versus  THE  GOVERNOR. 

1.  Summary  proceedings  against  a  tax  collector  and  his  securi- 
ties, for  failing  to  pay  over  the  county  tax,  should  be  brought 
in  the  name  of  the  -Governor,  to  whom  the  collector  gave 
bond,  or  of  his  successor,  for  the  use  of  the  county. 

2.  In  such  proceeding,  it  is  incumbent  on  the  plaintiff  to  set 
forth  or  describe  the  bond)  given  by  such  tax  collector  and 
his  securities. 

3.  If  the  statement  be  demurred  to,  the  demurrer  admits  only 
what  is  correctly  pleaded;  and,  if  its  admissions  be  not  relied 
on,  the  record  should  show,  {hat  all  the  material  facts  were 
proved. 

4.  In  summary  proceedings  of  this  kind, 'the  statute  must  be 
strictly  pursued;  as  the  ordiary  legal  intendments  do  not  ap? 
ply  in  such  cases,  in  aid  of  uncertainties. 

5.  The  notico,  in  proceedings  of  this  kind,  should  define  its  ob- 
ject, and  show  for  what  purpose  judgment  is  claimed. 

A  summary  proceeding  was  instituted  in  the  Coun- 
ty court  of  Shelby,  against  Nabors,  as  tax  collector, 
and  his*  securities. N  They  were  required  by  the  no- 
tice, "  to  appear  at  court,  for  failing  to  pay  over  the 
amount  of  the  county  and  extra  tax,  belonging  to  the 
county  of  Shelby,  for  the  year  1829/'     The  notice 
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was  served  by  the  sheriff.  la  the  statement  which 
purported  to  set  forth 'the  grounds  of  the  motion,  the 
case  is  entitled,' "A.  Smith  County  Treasurer,  vs.  A. 
Nabors  and  others;"  and  it  is  averred,  that  the  said 
defendants  are  justly  indebted  to  Gabriel  Moore,  go- 
vernor of  the  State  of  Alabama,  for  the  use  of  Shel- 
by county,  in  the  sum  of  four  hundred  and  twenty- 
six  dollars  and  sixty-nine  and  three-fourths  cents,  for 
so  much  money  received  by  said  Nabors,  as  collec- 
tor aforesaid,  and  which  he  had  refused  to  pay.  To 
this  statement  there  was  a  demurrer.  The  demur- 
rer was  overruled,  and  the  defendants  failing  to  plead, 
judgment  was  rendered  for  the  amount  claimed  in 
the  statement. 

Before  the  proceedings  were  had  on  demurrer,  on 
motion  of  the  defendants,  the  benefit  of  a  trial  by 
jury,  was  granted  to  them ;  and  a  motion  was  made, 
.  by  the  defendants'  attorney,  to  dismiss,  for  want  of 
proper  parties.  This  motion  was  overruled  by  the 
court. 

The  errors  here  relied  onfor  a  reversal  of  the  judg- 
ment, are— the  refusal  of  the^court  to  dismiss  for  want 
of  proper  parties;  the  overruling  of  the  demurrer; 
the  uncertainty  and  insufficiency  of  the  notice,  with 
the  illegality  of  the  service ;  and  the  rendering  of 
judgment  by  the  court  without  the  intervention  of  a 
jury,  and  without  proof  of  the  material  facts. 

Moody  and  Stewart,  for  plaintiffs.     Peck,  contra. 

Saffold,  J. — This  was  a  summary  proceeding,  in 
the  County  court  of  Shelby  county,  on  a  notice  which 
issued  from  A.  Smith,  Treasurer  of  the  county,  by 
his  attorney,  Richard  C.  Shackelford,  to  A.  Nabors, 
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tax  collector,  and  his  securities,  Gooch  and  M'Lana- 
ban.  It  required  them  to  appear  at  court,  "for  fail- 
ing to  pay  over  the  amount  of  the  county  and  extra 
tax,  belonging- to,  the  county  of  Shelby,  for  the  .year 
1S29."     The  notice  was  Served  by  the  sheriff. 

At  the  term  at  which  the  trial  was  had,  Smith, 
the  treasurer,  filed  a  statement,  setting  forth  the 
grounds  of  his  motion.  In  this  statement,  he  enti- 
tled the  case,  "A.  Smith,  County  Treasurer  vs.  A. 
Nabors  and  others,"  and  declared  that  said  defend- 
ants were  "justly  indebted  to  Gabriel  Moore,  Gov- 
ernor of  the  State  of  Alabama,  for  the  use  of  Shel- 
by county,  in  the  sum  of  four  hundred  and  twen- 
ty-six dollars  and  sixty-nine  and  three-fourths  cents," 
for  so  much  money  received  by  said  Nabors,  as  col- 
lector, as  aforesaid,  and  which  he  had  refused  to 
pay. 

To  this  statement  the  collector  and  his  securities 
demurred.  On  hearing  the  demurrer,  the  court  over- 
ruled it:  and,  the  defendants  failing  to  plead  over, 
judgment  was  rendered,  by  the  court,  against  alt  the 
defendants^  for  the  sum  mentioned. 

It  is  shewn,  that,  before  the  proceedings  were  had 
on  the  demurrer,  on  motion  of  the  defendants,  the 
benefit  of  a  trial  by  jury  was  granted  to  them  :  also, 
that  S.  W.  Mardis,  as  amicus  curia,  had  moved  to 
dismiss  the  proceedings,  for  want  of  proper  parties. 
The  original  defendants,  as  plaintiffs  in  error,  now 
assign,  as  causes  of  error — 

1.  That  the  court  ought  to  have  dismissed  the  pro- 
ceedings, for  the  want  of  proper  parties. 

2.  That  there  was  error  in  overruling  the  demur- 
rer. 

vol.  3.  3 
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3,  The  notice  was  uncertain;  and  insufficient,  and 
not  legally  served. 

4.  The  judgment  was  rendered  by  the  court,  with- 
out the  intervention  of  a  jury,  and  without  proof  of 
the  material  facts.  t 

The  first,  second  and  fourth  assignments  may  be 
considered  together.  The  bond,  given  by  the  tax- col- 
lector, and  his  securities,  was  required,  by  statute,  to 
have  been  made  payable,  to  the  Governor,  for  the 
time  being,  and  his  successors  in  office.  ,  From 
the  slight  notice  taken  of  it  in  this  record,  it  is  pre- 
sumed to  have  been  drawn  payable  accordingly;  and 
the  argument  assumes  such  to  have  been  the  fact. — 
No  direction  tyas  been  given  by  statute,  who  shall  be 
made  the  plaintiff,  in  a  proceeding  of  this  kind,  for 
the  collection  of  the  revenue:  the  consequence  must 
be,  that  the  suit,  whether  in  the  summary  or  ordina- 
ry form,  should  be  brought  in  the  name  of  the  obli- 
gee, or  his  successor  in  office,  he  being  the  person, 
*  in  whom  is  vested  the  legal  interest  in  the  bond. — 
It  was  so  held  by  this  court,  in  the  case  ofMayber- 
•istewart,^  vs  jfo  State  *  where  the  judgment  was  reversed, 
because  the  proceedings,  on  a  similar  bond,  were  in- 
stituted in  the  name  of  the  State,  for  the  use  of  Bibb 
county.  The  suit  is  required  to  be  brought  in  the 
name  of  the  Governor,  for  the  time  being,  for  the 
use  of  the  particular  county. 

It  is  however  insisted  in  argument,  that  this  suit 
has  been  -brought  in  the  manner  alluded  to  as  correct- 
It  is  difficult  to  say  from  the  record  whether  the 
county  Treasurer,  the  Stale,  or  the  Governor,  was 
intended  to  be  made'plaintiff,  or  whether  the  object 
was  to  place  them  all  on  thfe  record  in  such  attitudes, 
that  the  one  found  the  most  acceptable  migh  the 
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claimed  as  such.  The  statement  which  was  intend- 
ed to  declare  the  grounds  of  the  motion,  as  has  been 
shewn,  entitles  the  suit  as  oiiq. between  "A.  Smith, 
county  Treasure^  vs.  A.  Nabours,"  and  his  securi- 
ties, (naming  them,)  and  says,  the  plaintiff  avers  that 
"said  defendants  are  justly  indebted  to  Gabriel  Moore, 
Governor/'  &c.  It  would  appear  that  the  treasurer 
sues  for  the  use  of  the  Governor,  and  the  latter  for 
the  use  of  the  county,  or  at  least  that  it  is  uncertain 
which  is  plaintiff.  Reference  to  the  notice  affords 
no  greater  certainty.  This  is  considered  a  fatal  de* 
feet,  for  which  the  proceedings  ought  to  have  been 
quashed,  on  motion,  or  the  statement  overruled  on 
demurrer. 

Another  fatal  defect  consists  in  the  failure  of  the 
plaintiff  below,  to  give  any  description  of  the  bond 
of  the  collector,  which  alone  created  any  liability  on 
the  securities.  If  the  statement  was  relied  on  foe 
the  establishments  the  requisite  facts,  because, hav- 
ing been  demurred  to,  the  truth  of  the  averments 
were  thereby  admitted,  it  was  the  more  important 
that  every  material  fact  should  have  been  stated.—- 
Oa  the  contrary  it  is  found  to  contain  no  notice  or 
mention  of  the  bond :  nothing  but  a  charge  of  in- 
debtedness against  said  collector,  and  Gooch  and  Mc- 
Lanahan,  as  his  securities,  to  a  given  amount,  for  so 
much  money  received,  by  the  former  as  collector,  &c. 
If  the  admissions  of  the  demurrer,  and  which  can  on-. 
ly  extend  to  matters  properly  pleaded,  were  not  reli- 
ed on  for  the  facts  necessary  to  sustain  the  judgment, 
then,  as  has  betm  held  by  this  court,  in  several  cases  m 
cited  by  the  counsel,  the  record  should  have  shown 
that  the  material  facts  were  proven  on  the  trial ;  and 
among  other  things,  that  the  bond  was  adduced  in 
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.  evidence;  and  that  the  amount  for  which  judgment 
was  rendered  appeared  from  competent  proof  to  have 
been  due.  In  summary  proceedings,  this  court,  as 
well  as  others,  has  often  held,  thafc  the  authority  of 
the  statute  must  appear  to  have  been  strictly  pursu- 
ed ;  for  that  the  ordinary  legal  intendments  do  not  ap- 
ply, in  such  cases,  in  aid  of  uncertainties,  or  insuffi- 

•AiaReps.ciencies — Logwood  vs.  Huntsville  Bank,*  McWhorter 

bid.  376.    vs.  Marrs*  Lyon  vs.  the  State  Bank.c 

^Stewart,  3  With  respect  to  the  third  assignment,  it  is  suf- 
ficient to  remark,  that  the  notice  to  the  collector  and 
his  securities,  appears  to  have  been  served  by  the 
sheriff  of  the  proper  county.  Such  service  is  deemed 
legal  and  sufficient.  Nor  was  it  necessary  the  no- 
tice should  shew  the  amount  claimed.  But  the  no- 
tice is  in  other  respects  indefinite  and  insufficient;  it 
does  not  define  its  object,  whether  it  was  to  obtain  a 
judgment  for  the  amount  of  the' county  tax,  or  for  whet 
other  purpose;  it  only  requires  the  defendajjt  to  ap- 
pear, "  for  failing  to  pay  over  the  amount  of  the  coun- 
ty and  extra  tax."  For  all  which  insufficiencies,  we 
unanimously  think  the  judgment  and  proceedings 
must  be  reversed. 
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ATWOOD,  et  al.  versus  CRAIG. 

1.  The  act  of  1827^  giving  officers  a  summary  remedy  against 
parlies  who  have  executed  indemnifying  bonds,  in  considera- 
tion of  lovies,  &c.  is  not  to  be  rigidly  construed  against  such 
officers  in  favor  of  the  obligors. 

2.  In  a  judgment,  on  motion,  under  such  statute,  in  favor  of  a 
constable; 'held — 

First — Not  necessary  that  the  record  should  set  out  the 
notice  at  length — it  reciting  that  iiappeared  to  the  satisfaction 
of  the  court,  that  notice  had  been  given  sixty  days  before  the  term, 
of  the  pendency  of  the  suit,  fyc,  and  of  the  motion. 

Second — That  to  sustain  such  judgment,  the  court  will  pre- 
sume the  notice  to  have  been  given,'(as  required,)  in  writing, 
unless  the  contrary  appears. 

Third — That  unless  oyer  be  craved,  it  is  sufficient  to  set 
out  the  substance  of  the  bond. 

Fourth — That1  it  was  not  essential  to  set  out  the  date  of  the 
bond:  nor  that  it  should  possess  a  date:  and  if  tho  bond  had 
been  dated  before  the  enacting  of  the  statute,  and  the  contin- 
gency happened  afterwards,  the  obligee  was  entitled  to  resort 
to  the  remedy  given  by  the  act. 

c 

In  error  from  Marengo  Circuit  court.  This  was 
a  judgment  obtained  in  the  court  below,  by  Craig, 
a  constable,  against  the  plaintiffs  in  error,  on  a  bond 
which  had  been  given  by  them  to  the  said  Craig,  in- 
demnifying him  for  selling  property  under  execution. 
The  record  set  out  a  notice  by  Craig  to  the  other 
parties,  stating  that  suit  has  been  brought  against 
him,  for  the  property  so  sold,  and  apprising  them 
that  he  would  move  the  court,  at  the  next  term,  to 
compel  them  to  become  parties  to  said  suit,  to  defend 
the  same;  and  on  failure  so  to  defend,  and  judgment 
being  rendered  against  him,  he  would  move  the  court 
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for  judgment  against  them,  on  their  indemnifying 
bond,  in  pursuance  of  the  statute.  The  notice  stat- 
ed the  substance  of  the  bond,  and  was  dated  on  the 
10th  of  March,  ISoO.  Tfie  record  then  set  out  the 
motion  for  judgment  against  the  obligors,  in  the  in- 
demnifying bond,  for  the  amount  of  the  judgment- 
rendered  against  Craig.  The  record  showed  further, 
thvat,  at  the  September  term,  1S30,  the  plaintiff  came, 
by  his  attorney,  and  it. appearing  that  the  said  Craig 
had  sold  certain  property,  under  execution,  at  the 
instance  of  the  said  H.  S.  Atwood.&c.  the  title  where- 
of was  doubtful,  and  that  the  said  Atwood,  &c.  had 
made  and  executed  a  bond  to  indemnify  said  Craig 
therefor,  setting  out  the  penalty  and  the  character  of 
the  bond,  and  that  it  further  appeared  to  the  court 
that  suit  had  been  brought  against  said  Craig,  and 
that  lie  had  given  the  other  parties  sixty  days'  notice, 
pursuant  to  the  statute,  of  the  pendency  of  the  suit, 
against  him,  and  of  the  motion,  and  a  judgment  hav- 
ing been  recovered  against,  said  Craig,  at  the  same 
term  of  the  court,  for  such  levy  and  sale,  for  the  sum 
of  seven  hundred  and  and  seventy-five  dollars ;  where- 
fore judgment  for  that  amount  was  rendered* against 
said* Atwood,  &c 

The  plaintiffs  in  error,  sought  a  reversal  of  the 
judgment  on  the  ground,  chiefly,  that  the  notice  was 
insufficient ;  that  it  did  uot  appear  that  it  was  served 
according  to  the  requirements  of  the  statute;  that  the 
notice  should  appear  on  the  record,  showing  that  it 
contained  all  the  legal  requisites:  and  that  the  bond 
of  indemnity  was  not  set  out  with  sufficient  certain- 
ty, nor  shown  to  have  been  dated  previous. to  the  act 
of  182T,  by  which  this  remedy  by  motion  was  given. 
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Lipscomb,  C.  J. — The  judgment  sought  to  be  re- 
versed in,  this  case,  was  obtained  on  the  motion  of 
John  Craig,  the  defendant  in  error,  on  an  indemnify- 
ing bond,  given  to  him,  as  a  constable,  for  the  sale 
of  three  slaves,  levied  on.  by  him,  under  an  attach 
ment,  at  the  instance  of  the  plaintiffs  in  error. 

The  record  contains  a  notice  in  the  following 
words,  "  To  William  Fluker,  H.  M.  Bondurant,  Hen- 
ry S.  Atwood,  Shelby  Corzine,  Isaac  Smith,  and 
William  Craig ;  you  will  please  take  notice,  that, 
whereas  I  hold  your  joint-bond,  in  following  substance, 
to  wit :  that  I  had  in  my  possession,  at  the  time  of 
the  execution  of  the  said  bond,  three  negroes,  viz  :  a 
negro  woman,  named  Mira,  and  her  two  children, 
Alfred  and  an  infant,  which  said  negroes  I  had  levied 
on,  by  virtue  of  sundry  executions,  attachments,  &c. 
to  rne,  as  constable  directed,  as  the  property  of  one 
Philip  Goodbread,atyour  instance,  which  said  negroes 
were  claimed  by  one  Edward  Bradley  and  others; 
conditioned,  that  if  I,  as  constable,  ^should  proceed  to 
sell  the  said  negroes,  and  pay  over  the  money,  as  the 
law  directed,  that  you  would,  if  suit  or  suits  should 
be  brought  against  me,  defend  the  same ;  or,  in  fail- 
ure, pay  all  cost  and  damages  accruing  thereon — 
which  said  negroes  were  sold  by  me,  by  virtue  of 
said  executions,  attachments,  &c,  and  the  money 
paid  over,  according  to  law :  and  suit  has  been 
brought  against  me,  as  constable,  for  so  selling,  in 
the  Circuit  court  of  Marengo  county,  aforesaid,  by 
one  Edward  Bradley,  and  is  now  pending,  at  the 
nexfrterm<of  the  Circuit  court.  These  are,  therefore, 
to  give  you  notice  as  the  law  directs,  in  such  cases, 
made  and  provided,  that  I  shall  move  the  court,  at 
the  next  term  of  the  said  court,  for  you,  and  each  of 
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you,  to  become  parties  and  defend  said  suit.  And 
failure  thereof  so  to  defend  as  aforesaid,  and  judg- 
ment should  be  rendered  against  me  in  said  suit,  I 
shall  move  the  court  for  judgment* against  you,  and 
each  of  you,  on  the  said  bond,  as  the  law  directs. 

March  10'th,  1830.     (Signed,) 

JOHN  CRAIG." 

Next  follows  the  motion  and  judgment,  as  follows: 
"John  Craig  vs.  Henry  S.  Atwood,  Hezekiah  M. 
Bondurant,  Shelby  Corzine,  William  Fiuker,  William 
Craig.  In  the  above  case,  the  said  John  Craig  moves 
the  court,  now  here,  for  judgment  for  the  sum  of 
%  the  amount  of  a  verdict  rendered  against  him  as  con- 
stable, for  selling  a  negro  woman,  Mira,  and  her  two 
children,  at  the  instance  of  the  defendants.  The 
plaintiff  avers,  that  the  defendants  gave  the  plaintiff 
an  indemnifying  bond  in  the  sale  of  the  said  negroes; 
and  he  now  moves  the  court  for  judgment  under  the 
statute,  in  such  cases  made  and  provided.  The 
plaintiff  avers  that  the  defendants  have  had  notice  of 
this  motion.     (Signed,)        J.  GAYLE,  for  plff." 

"  At  a  Circuit  court  of  the  St  tte  of  Alabama,  be- 
gun  and  held  for  the  county  of  Marengo,  at  the  court 
house  thereof,  on  the  second  Monday  of  September, 
in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  thirty,  the  Honorable  Henry  W.  Collier,  Judge 
presiding:  This  day  came  the  said  plaintiff,  by  at-» 
torney,  and  it  appearing  to  the  satisfaction  of  the  court, 
that  on  the  — - —  day  of ,  one  Edward  Brad- 
ley instituted  a  suit  in  this  court  against  the  said 
John  Craig,  as  constable,  in  and  for  Marengo  countjr, 
for  levying  upon  and  selling  three  certain  negroes, 
the  title  of  which  was  doubtful,  and  disputed;  by  vir- 
tue of  certain  executions  placed  in  the  hands  of  the 
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said  John  Craig,  constable  as  aforesaid,  in  favor  of  the 
above  named  defendants,  against  one  Philip  Good- 
bread  :  and  it  further  appearing  to  the  satisfaction  of 
the  court,  that  the  said  defendants  mude  and  execu- 
ted their  bond,  payable  ,to  the  said  John  Craig,  con- 
stable as  aforesaid,  in  the  penal  sum  of  two  thousand 
dollars,  to  indemnify  him  for  levying  upon  and  sel- 
ling the  property  aforesaid  ;  and  it  appearing  to  the 
court,  that  the  defendants  have  had  sixty  days  no- 
tice, according  to  law,  of  the  pendency  of  the  suit 
aforesaid,  before  the  present  term  of  this  court,  and 
of  this  motion;  and  a  judgment  having  been  recov- 
ered, at  the  present  term  of  this  court,  in  said  cause 
in  favor  of  Edward  Bradley  vs..  John  Craig,  consta- 
ble as  aforesaid,  for  the  sum  of  seven  hundred  and 
seventy-five  dollars.  It  is  therefore  considered  by 
the  court,  that  the  said  John  Craig  recover «of  the 
said  defendants,  the  said  sum  of  seven  hundred  and 
seventy-live  dollars,  the  amount  so  recovered  as  afore- 
said, together  with  ihe  costs  of  this  motion. 

The  plaintiffs  in  error  have  taken  a  great  many 
objections  1o  the  judgment  in  this  case:  they  will  not 
be  considered  in  the  order  in  which  they  were  pre- 
sented, but  resolved,  intor— first,  objections  to  the  no- 
tice, and,  secondly,  objections  to  the  bond. 

^iy  ihe  act  of  1327,  if  an  indemnifying  bond  has 
been  laken,  and  suit  u;  brought  against  the  officer, 
and  judgment  recovered  against  him,  such  officer,  by. 
giving  sixty  days  notice  of  the  pendency  of  such  suit 
before  the  trial  thereof,  may  move  for,  and  have  judg- 
ment entered  up  against  the  obligors,  in  such  bond, 
for  the  same  amount  recovered  against  him. 

The  plaintiffs  contend,  that  it  does  not  appear  from 
the  record,  that  the  notice  was  served  according  to 
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the  requisites  of  the  statute.  That  it  is  not  sufficient 
that  the  record  should  say  that  notice  had  been  giv- 
en sixty  days;  but  that  it  should  further  show  in 
which  mode  the  notice  had  been  given,  and  what 
way  it  had  been  proven  to  the  court  below.  They 
insist  that  this  notice  should  appear  on  the  record, 
and  contain  all  the  circumstantial  accuracy  of  the 
cause  of  action,  that  is  required  in  a  declaration  in  an 
ordinary  suit.  And  they  object  to  the  notice  spread 
on  the  record,  both  on  account  of  its  uncertainty  and 
because  it  does  not  appear  to  have  been  executed  on 
the  parties. 

From  the  notice  being  found  on  the  record,  the 
inference  would  be  but  fair,  that  it  had  been  proven  ; 
if  however  we  should  reject  the  notice  on  record,  be- 
cause it  is  not  supported  by  sufficient  evidence,  that 
it  hadt>een  served  on  the  parties,  we  would  still  be 
bound  to  believe,  that  notice  had  been  given  of  the 
pendency  of  the  suit,  and  that  a  motion  would  be 
made  for  judgment  against  them,  on  their  indemnify- 
ing bond,  in  the  event  of  judgment  being  rendered 
against  the  constable ;  because  the  judgment  sets  out, 
that  it  appeared  to  the  satisfaction  of  the  court  that 
notice  had  been  given,  sixty  days  before  the  term,  of 
the  pendency  of  the  suit;  and  of  the  motion.  If^he 
record  had  only  set  out  that  due  notice  had  been  giv- 
en, or  notice  according  to  law,  «ccortling  to  the  rule 
■AUuRep*"1  Logwood  vs.  the  Huntsvtlle  Bank*  we  should  have 
*J  held  it  bad,  and  reversed.     But  here  the  record  avers 

the  notice  required  by  the  st  atute,  that  sixty  days, 
had  been  given.  In  this  case  there  is  a  substantive 
fact  averred  ;  in  the  former  a  conclusion  of  law,  with- 
out giving  the  facts  to  enable  the  revising  court  to 
determine  whether  thai  conclusion  wa*  correct  or  not 
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The  statute  does  not  prescribe  any  particular  mojJe 
in  which  the  notice  shall   be  given,  nor  does  it  re*  ~ 
quire  that  it  should  be  made  a  part  of  the  record. — 
The  notice  should  certainly    be  in   writing,  and  we 
will  presume   that  it  was,  unless  the   contrary   ap- 
pears; but  there  was  no  necessity  for  its  appearing 
on  the  record.    In  the  case  before  referred  to,  of  Log- 
wood vs.  the  Huntsville  Bank,  the  record  only  show- 
ed, u  that  due  notice  had  been  given,  that  the  Bank 
would  move  for  judgment."  By  the  charter,  the  Bank 
was  authorised, to  move  for  judgment  against  the  ma* 
kers  and  indorsersof  notes  due,  and  made  payable,  tp 
it,  on  giving  ten  days  notice  of  such  motion;  the  court 
held,  that  the  record  should  have  shown  that  ten  days* 
notice  had  been  given,  and  that  it  was  not  sufficient  to 
say  that  "due  notice  had  been  given. v  The  bank  wn 
an  artificial  person,  and  had  neither  rights  ncfr  rem?- 
dies,  oth^r  than  those  conferred  on  it  by  the  charter 
of  incorporation.     But  it  is  not  so  with  the  parlies 
to  the  case  under  our  consideration  ;  they  are  natural 
persons,  in  the  enjoyment  of  every  legal  right  and 
remedy,  not  taken  from  them  by  the  law.     The  in- 
demnifying bond  given  by  the  plaintiffs  in  error,  form* 
ed  a  good  cause  of  action,  without  the  aid  of  the  act 
of  1S27.     That  act  only  provides  a  more  speedy  and 
adequate  remedy.     The  obligors  in  that  bond  have 
no  right  to  invoke  a  rigid  construction  of  the  law, 
against  the  constable,  nor  a  liberal  one  in  their  faVon 
the  attitude  in  which  they  stand  entitles  them  to  no 
such  privileges.     In  requiring  the  officer  to  proceed 
to  levy  and  sell,  they  were  fully  apprised  that  they 
were  treading  on  dangerous  ground  ;  they  knew  that 
they  were  requiring  the  officer  to  appropriate,  by  the 
dale,  to~  their  use,  property  to  which  a  third- person 
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claimed  title.  It  would,  therefore,  be.  with  ill  grace 
that  they  could  come  into  a  court  of  justice,  and  at- 
tempt to  saddle  the  constable,  who  had  acted  under 
their  instructions,  with  the  loss.  There  is  imposed 
on  them  not  only  a  legal  obligation,  but  1  he  strongest 
moral  obligation  to  indemnify  the  constable.  We  be- 
lieve, therefore,  that  the  record  shows  that  the  plain- 
tiffs in  error,  had  sufficient  notice  of  the  pendency  of 
the  suit  against  the  constable;  and,  also,  that  motion 
would  be  made  against  them  for  judgment,  under  the  ' 
statute  in  the  event  of  judgment's  being  rendered 
against  the  constable. 

It  is  objected  that  the  bond  of  indemnity,  on  which 
the  motion  was  founded,  is  not  set  out  in  any  part  of 
the  record,  with  sufficient  certainty;  that  it  is  not 
shown  to  have  been  dated  subsequent,  to  the  passage 
of  the  act  of  1827,  giving  the  remedy  by  motion, 
against  the  indemnifyers.  The  substance  of  the  bond 
is  given;  and  it  is  distinctly  averred,  that  the  plaintiffs 
in  error  did  give  such  bond,  and  thejudgmentshews 
that  the  contingency,  on  which  their  liability  should 
accrue,  had  happened.  It  was  not  essential  to  do  more 
unless  the  obligors  in  that  bond  bad  craved  oyer  of  it. 
Nor  was  it  necessary  to  the  validity  of  the  bond,  that 
its  date  should  be  set  out,  if  it  had  one ;  or  that  it 
should  be  dated  at  all.  If  it  was  given  before  the 
passage  of  the  act  of  1627,  and  the  contingency  did 
not  happen  till  subsequently  to  that  period,  the  ob- 
jection would  not  be  available ;  the  constable  had  a 
right  to  resort  to  the  remedy  given  by  that  act.  Wo 
are  therefore  of  the  opinion  that  the  judgment  must 
be  affirmed. 
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HITHCOCK  Ex'or.  versus  SMITH. 

1.  Under  the  statute  of  distributions,  of  this  State,  the  descen- 
dants of  brothers  and  sisters,  as  to  all  other  kindred,  occupy 

v     the  situation  of  their  respective  parents. 

2.  So,  the  children  of  a  deceased  brother,  or  sister,  of  the  whole 
blood,  are  to  be  preferred  to  brothers  and  sisters  of  the  half 
blood. 

This  case  was  brought  up  from  the  Orphan's 
court  of  Mobile,  by  writ  of  error ;  and  the  only  ques- 
tion referred  to  the  determination  of  this' court,  was; 
as  to  the  right  of  the  brothers  and  sisters  of  the  half 
blood,  or  of  nephews  and  nieces  of  the  whole  blood, 
to  take  the  estate  under  our  statute  of  distribution. — • 
The  Orphans'  court  decided  that  brol hers  and  sisters 
of  the  half  blood  were  to  be  preferred  ;  which  was  the 
cause  assigued  for  the  reversal  of  the  decree. 

Hitchcock,  for*  plaintiff—  GorBon  and  Goldthrvaite, 
contra. 

Taylor,  J. — The  question  presented  by  this  re- 
cord is,  whether,  under  our  slatute  of  distributions, 
the  brothers  and  sisters  of  the  half  blood,  or  the  ne- 
phews and  nieces  of  the  whole  blood,'  are  to  be  pre- 
ferred". 

The  statute  is,  as  follows : — "  When  any  person 
shall  die  s^ezed  of  any  estate  or  inheritance,  in  lands, 
tenements,  or  hereditaments,  not  devised,  the  same 
shall  descend  to  his  or  her  children,  and  their  de- 
scendants, in  equal  parts;  the  descendants  of  the  de- 
ceased child  or  grand  child  to  take  the  share  of  their 
deceased  parent, .in  equal  parts  among  them;  and 
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when  there  shall  be  no  children  of  the  intestate,  nor 
descendants  of  such  children,  then  to  the  brothers 
and  sisters  of  the  intestate,  and  their  descendants,  in 
equal  parts;  the  descendants  of  a  brother  or  sister  of 
the  intestate  to  have,  in  equal  parts  among  them,  their 
deceased  parent's  share;  and  where  there  shall  be 
no  children,  or  descendants  of  them,  or  any  of  then?,- 
then  to  the  father,  if  he  be  living,  if  not,  to  the  moth- 
er of  the  intestate;  and  if  there  be  no  children  of  the 
intestate,  or  descendants  of*  such  children,  and  no 
brothers  or  sisters,  or  descendants,  of  them,  nor  fa- 
ther, or  mother,  then  such  estate  shall  descend  in 
equal  parts  to  the  next  of  kin  of  the  intestate,  in  equal 
degree,  computing  by  the  rules  of  the  civil  law; 
and  there  shall  be  no  representation  among  collate- 
rals, except  with  the  descendants  of  the  brothers  and 
sisters  of  the  intestate;  and  there  shall  in  no  case  be  a 
distinction  between  the  kindred  of  the  whole  and  half 
blood,  except  the  kindred  of  the  whole  blood  in  equal  de- 
gree, shall  be  preferred  to  the  kindred  of  the  half  blood 
in  the  same  degree.'9 

It  would  be  improper,  in  this  case,  to  enter  upon 
a  discussion  and  decision  of  theuquestions  which  may 
hereafter  arise  under  the  statute,  with  regard  to  who 
shall  take  per  capita,  and  who  per  stirpes.  Although 
the  argument  of  the  counsel  for  the  defendant  in  er- 
ror has  embraced  this  subject,  we  do  not  deem  its 
consideration  necessary  to  the  determination  of  the 
point  before  us.  There  is  a  clear  distinction  main- 
tained in  the  books,  with  regard  to  the  place  which 
descendants  of  preferred  kindred,  among  whom  the 
law  recognizes  the  right  of  representation,  shall  oc- 
cupy, as  respects  other  kindred,  and  as  respects  each 
other.     By  the  common  and  civil  law,  in  those  line* 
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of  relationship,  in  which  the  ^'ws  representationes  is 
recognized,  different  degrees  of  kindred  are  Acknowl- 
edged, as  to  each  other,  while  the  descendant,  down 
to  the  remotest  generation,  stands  in  the  same  degree 
with  his  ancestor,  as  to  the  person  who  last  died  siez- 
ed.  Thus  the  great  nephew,  who  is  in  the  third  de- 
gree, is  viewed  as  occupying  the  same  degree  of  kin- 
dred with  his  grandfather,  and  is  preferred  to  the  un- 
cle, who  is  in  the  second.  By  being  in  the  same 
degree  with  their  ancestor,  is  simply  meant,  that 
they  will  be  preferred  to  alLofher  lines,  though  per- 
sons in  them  may  actually  be  nearer  of  kindred  than 
they  are.  If  the  jus  repres*  ntationes  were  expung- 
ed from  our  rule  of  descents,  and  estates  distri- 
buted among  those  actually  next  of  kin  to  the  per- 
son last^siezed,  it  would  produce  a  great  change  in 
our  law.  The  father  would  take  with  the  children, 
and  in  preference  to  the  grand-children;  the  uncle 
with  the  nephew,  &c.  By  the  civil  law  the  jus  re* 
presentaliones,  is  not  acknowledged  among  collaterals, 
further  than  in  the  children  of  brothers  and  sisters, 
but  our  law  extends  it  to  all  their  descendants.  By 
the  civil  law,  therefore,  if  there  were  no  descendants 
of  the  persdn  last  siezed,  nor  brothers  or  sisters,  nor 
children  of  brothers  or  sisters,  the  estate  would  de- 
scend to  the-nextof  kin,  literally.  That  is,  the  right 
of  those  nearest  rn  degree,  would  be  acknowledged  in. 
preference  to  the  more  remote  descendants  of  the  near- 
er kinsman.  For  instance,  the  nephews  andmieces 
would  entirely  exclude  the  great  nephews  and  great 
niecefe;  and  the  uncles  and  aunts  would  exclude  them 
also.  But  by  the  common  law  it  is  different.  That,  re- 
quires that  every  preferred  line  shall  be  exhausted, 
before  another  shall  be  resorted  to.     For  example, 
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as  ihe  brothers  and  sisters  are  preferred  to  the  uncles 
itnd  aunts,  the  latter  shall  not.  ta-ke,  so  long  as  one 
descendant  of  the  former  can  he  found,  to  the  remot- 
est generation.  Thus,  if  there  be  a  -great-nephew, 
he  shall  take  in  preference  to  the  uncle;  although, 
by  the  common  rule  of  computation,  the  uncle  is 
nearest  of  kin,  in  degree.  And  this  arises  from  the 
legal  fiction,  which  places  the  descendant,  by  the 
jus  representationis  iu  the  same  degree  of  kindred 
with  the  parent. 

Blackstone,  in  his  Commentaries,  (vol.  2,  p  223,) 
says,  "a  sixth  rule,  or  canon,  is,  that  the  collateral 
heir  of  the  person  last  seized,  must  be  his  next  col- 
lateral kinsman,  of  the  whole  blood/7  Apart  from 
the  right  of  representation,  this  is  not  true — for,  we 
have  seen,  that  the  great-nephew  will  inherit  before 
the  uncle;  therefore,  the  commentator  proceeds,  in 
his  next  sentence,  to  say,  4i  he  must  be  his  next  colla- 
teral kinsman,  either  personally  or  jure  representatio- 
nis"— thereby  pi. inly  showing,  that  if  he  comes  in 
by  right  of  representation,  the  law  views  him  as 
next  of  kin,  no  matter  how  many  there  may  be  near- 
er lhan  him,  in  fact.  Again,  the  same  author  says, 
(page  225,)  -4  ihe  issue  or  descendants  of  John  Stiles' 
brother,  are,  all  of  them,  in  the  first,  degree  of  kin- 
dred, with  respect  to  inheritances;  those  r  f  his  uncle, 
in  the  second;  and  those  of  his  great-uncle,  in  Ihe 
third,  as  their  respective  ancestors,  if  living,  would 
have  been;  and  are  severally  called  to  Ihe  succession, 
in  right  of  such  their  representative  proximity." 

In  Cooper's  Justinian,  (page  400,'1  it  is  said,  •"  we 
.have  so  far  allowed  the  right  of  representation  to  bro- 
thers and  sisters'  children,  that  being  only  in  the 
third  degree,  they  are  called  to  inherit  with  those 
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who  are  in  the  second ;  and  this  is  evident,  because 
brother's  and  sister's  children  are  preferred  to  the 
uncles  and  aunts  of  the  deceased,  although  they  are 
are  all  in  the  same  degree  of  cognation.1' 

The  argument  that  it  is  by  positive  provision  of 
the  civil  law  that  brother's  and  sister's  children 
are  preferred  to  uncles  and  aunts,  and  that  this  ex- 
cludes the  idea  of  their  coming  in  by  the  right  of 
representation,  has  no  weight  in  it,  because  the  ob- 
ject is,  not  to  show  that  the  descendants  of  a  bro- 
ther, &c.,  are  entitled  by  implication;  but  that  when 
the  express  provision  declares  they  shall  take,  they 
take  as  their  ancestor  would  have  done.  Our 
statute  directly  recognizes  the  right  of  the  descen- 
dants of  brothers  and  sisters,  to  inherit  in  pre- 
ference to  those  of  kin,  more  remote  than  bro- 
thers and  sisters,  but  nearer  than  those  descen- 
dants. 

It  appears  then,  that  by  our  law,  the  descen- 
dants of  brothers  and  sisters,  as  to  all  other  kin- 
dred,* occupy  precisely  the  situation  which  their 
parents  did;  and,  of  course,  in  this  case,  the  chil- 
dren of  the  deceased  brother  of  the  whole  blood, 
are  preferred  to  the  brothers  and  sisters  of  the  half 
blood. 

The  authorities  cited  by  the  counsel  for  the  de- 
fendant in  error,  ii  is  believed,  do  not  conflict  with 
tins  opinion.  Those  were  cases  in  which  the  court* 
vere  determining  what  portions  the  descendants 
of  the  same  ancestor,  in  different  degrees,  were 
entitled  to;  for  instance,  whether,  if  there  were  no 
brother  living,  the  descendants  of  the  deceased  bro- 
thers  took,  per  capita  or  per  stirpes,  or  if  the  inheri- 
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tance  were  given  by  law  to  the  brothers  and  sisters, 
or  their  children,  nud  the  mother;  what  part  the  nio- 
thci  took,  when  there  was  no  brolher  and  sister  but 
nephews  and  nieces.  In  their  opinions  in  those  ca- 
ges, the  courts  speak  of  the  different  degrees 'of  kin- 
dred between  the  person  last,  seized,  and  descendants 
1  of  the  brothers  and  sislers,  as  they  are  nearer  or 
more  remote,  without  regard  to  the  fictitious  ru!o 
which,  as  toothers,  places  them  all  in  the  same  de- 
gree with  the  parent  represented:  but  the  jut  repre- 
sentationes,  did  not  bear  upon  those  cases,  and  they 
might  do  so  in  perfect  consistence  with  a  recognition 
of  the  rule. 

*  The  judgment  is  reversed,  and  the  cause  remand- 
ed, that  the  county  court  may  proceed  to  order  the 
distribution  in  accordance  with  this  opinion. 
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STOCKING  turn*  TOl'UIIN. 

1.  Whore  or.p  is  sued,  as  the  maker  of  n  promissory  note,  or 
bond,  by  an  assignee,  no  doubt  can  exist,  under  our  statutes, 
as  to  the  right  of  the  defendant  to  set-off  nny  proper  demand 
which  he  may  have  held  against  the  payee,  at  any  time  pre- 
vious to  notice  of  the  assignment,  by  the  latter. 

2.  But  the  right  of  net-off,  against  a  note  or  bond,  under  our  sta- 
tutes, does  not  exist  lor  demands  subsisting  against  interme- 
diate assignees,,  through  whose  hands  such  note  or  bond  may 
have  passed,  by  blank  indorsement,  or  otherwise. 

This  was  an  action  of  assumpsit,  prosecuted  by 
the  plaintiff  in  error,  on  a  promissory  note.  The 
note  had  been  executed  by  Toulmiti,  in  favor  of  Ro- 
bert and  William  Armstrong;  hy  the  payees  trans*, 
lerred,  in  blank,  to  one  Chandler,  and  by  him  as- 
signed to  the  plaintiff.  As  a  defence,  Toulmin  in- 
sisted on  demands,  subsisting  in  his  favor,  a  gainst 
Chandler,  previous  to  the  assignment  from  Chaudlef 
to  the  plaintiff. 

The  court  below  charged,  that  such  claims  were 
proper  off-sets— •  which  was  assigned  as  error  here, 

Hitchcock,  for  plaintiff— Elliott,  contra. 

Saffold,  J. — The  action  was  assumpsit  on  a  pro- 
missory note,  made  by  the  defendant  in  error,  (who 
was  also  defendant  below,)  payable  to  Robert  and 
William  Armstrong,  or  order,  for  five  hundred  dol- 
lars. Soon  after  it  was  executed,  the  payees  trans- 
ferred the  note  by  a  blank  indorsement,  to  Stephen 
Ctnudler,  who  transferred  it  for  a  valuable  considera- 
tion, to  the  plaintiff,  before  it  was  duo,  and  without 
indorsement 
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The  defendant,  having  given  notice  of-  a  set-off, 
gave  in  evidence  notes,  &c.  due  him  from  Chandler, 
with  proof  that  the  note  sued  on,  had  been  transfer- 
red to  him  previously  to  its  assignment  to  the  plain- 
tiff—one  of  which  notes  was  drawn  payable  to  Hern* 
don,  or  bearer;  the  others  in  favor  of  fhe  defendant 
Further  proof  was  also  made,  that  the  defendant  was 
the  legal  owner  of  these  evidences  of  debt,  previous 
to  notice  of  the  transfer  of  the  note  from  Chandler 
to  Stocking. 

The  plaintiff,  requested  the  court  to  instruct  the 
jury,  that  the  defendant  could  not  set  off  the  demand 
he  held  against  Chandler.  But  the  court  refused 
the  instruction,  and  instructed  the  jury  that  they 
might  set  off  against  the  plaintiff's  demand,  all  the 
demands  the  defendant  had  proved  he  had  been  in 
possession  of,  against  Chandler,  previous  to  notice, 
that  the  note  had  been  transferred  to  the  plaintiff. 
These  instructions  are  assigned  as  erroneous. 

Where  one  is  sued,  as  maker  of  a  promissory  note 
or  bond,  by  an  assignee,  no  doubt  exists,  under  our 
statues,  as  to  the  right  of  the  defendant  to  set-off 
any  proper  demand  which  he  may  have  held  against 
the  payee,  at  any  time  previous  to  notice  of  the  as- 
signment by  him. 

The  more  difficult  question  is,  does  this  right  of 
tet-eff  equally  exist,  in  reference  to  demands,  held 
against  intermediate  assignees — against  those,  through 
"whose  hands  it  may  have  passed  by  blank  indorse- 
ments or  otherwise? 

To  concede  the  right,  as  respects  demands  against 
a  plaintiff,  holding  as  a  subsequent  indorsee,  is  not 
decisive  of  this  question.  The  statute  "  concerning 
defalcation,"  of  1799,  appears,  at  least,  to  embrace  a 
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case  of  that  kind.  It  provides,  lhat,  "if  two  or 
more,  dealing  logelher,  be  indebted  to  each  other, 
upon  bonds/'  "promises"  &c,  "and  one  of  them 
commence  an  action  in  any  court,  if  the  defendant 
cannot  gainsay  the  deed,  bargain,  or  assumption  up- 
on which  he  is  sued/'  lie  shall  be  allowed  the  bene- 
fit of  any  proper  subject  of  *et-cflT.-  The  only  con- 
struction which  this  statute  will  admit  of,  or  which 
this  court  has  ever  given  it,  is,  that  such  defendant 
shall  be  entitled  to  any  set-off/which  he  held  against 
the  plaintiff,  at  the  institution  of  the  suit.  The  lan- 
guage of  the  statute, -as  above,  quoted,  tbat*  if  two 
or  more,  dealing  together,  be  indebted  to  each  other, 
"and  one  of  them  commence  an  action,"  the  defen- 
dant shall  be  allowed  his  set-off,  renders  it  materia], 
ia  conferring  the  right  of  set-off,  that  the.  same  as- 
signee of  the  note  or  bond,  against  whom  the  defen- 
dant has  a  counter  demand,  shall  sue  upo?i  it  If, 
instead  of  suing  upon  it,  the  assignee  transfer  it  to 
another,  the  latter  assignee  may  have  no  knowledge 
of  the  claim  of  set-off.  If  it.be  farther  assigned,  the 
last  assignee  may  have  no  knowledge,  (the  assignment 
being  blank,)  that,  the  person  against  whom  the  sej£ 
off  exists,  ever  held  the  paper.  It  would,  also,  be 
but  a  natural  occurrence,  if,  under  such  a  rule  of 
practice,  the  maker  of  the  note  should  purchase  up 
demands  on  the  intermediate  assignee,  to  be  used  as 
a  set-off — but,  of  which  such  assignee  had  no  notice, 
until  after  he*  had  further  assigned  it:  or,  if  the 
counter  demands  should  be  procured  after  the  trans- 
fer  of  the  note,  but  betore  notice  to  the  maker— the 
principle  would  be  the  same. 

Again,  as  contended  in  argument,  if  this  be  the 
role  of  practice,  the  maker  of  a  note,  say  for  six 
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hundred  dollars,  which  has  been  assigned  a 'half  do- 
zen limes',  may  have  purchased  up  demands  of  one 
hundred  dollars,  against  each  of  the  assignees,  while 
holding  lho'p;iper,  or  afterwards,  before  nolice  of  the 
farther  transfers,  and  when  sue  1  by  the  last  as- 
signee, may  avail  himself,  by  way  of  set-off,  of  all 
these  several  demands — when,  five  of  the  six  persons 
against  whom  they  exist,  are  apparently  strangers  to 
the  transaction  ;  and,  in  fa<jt,  had  considered  them- 
selves; subsequent  to' their  respective  assignments, 
without  the  least  interest  in  the  subject. 

The  consequnnce  of  this  rule  would  he  not  only 
the  danger  that  much  of  the  litigation  would  be  tx 
parte,  as  ihe  plaintiff  might  be  ignorant  of  all  the 
circumslaucps  of  the  demands  urged  ns  stts-eff; 
and  ihe  persons  ultimately  responsible  for  them, 
equally  ignorant  of  the  pendency  "of  the  contest ;  ,but* 
the  allowance  of  the  sets-off  would  lay  the  foundation 
for  as  many  perplexing  causes  of  action  as  there 
might  be  persons  whose  debls  would  be  tl: us  dis- 
counted. They  of  course  should  be  held. responsi- 
ble to  the  assignee  whose  debt  had  been  thus  scaled 
or  defeated;  but  before  being  so  liable,  they  must  in 
common  justice,  have  an  opportunity  of  contesting  the 
claims  of  set-off,  whHi  could  not  be  insured,  and 
without  which  the  judgment  against  the  assignee 
could  be  no  evidence  against  them.  Thus  it  appears, 
that  according  to  the  principle  alluded  to,  no  hones- 
ty of  purpose  between  assignor  and  assignee,  combin- 
ed with  ordinary  prudence,  would  secure  the. latter 
against  disappointment  and  injustice. 

Yet,  however  inexpedient  we  may  consider  the  prin- 

'  ci pie,  if  a  fair  construction  of  the  laws  "applicable  to 

this  subject,  entitles  the  defendant  to  the  set-off,  this 
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court  has  no  power  1o  deny  it.  For  ihe  defendant  it 
is  contended,  that  ihe44  act  courcM'iiiiiiy  the  assign- 
men!  of  bonds,  notes,  &<•.  and  for  other  purposes," 
passed  in  1*12,  see  ores  this  right  of  set  off. 

The  sr.bstance  of  this  act,  si)  far  as  it  affects  this 
qnestum,  is  this,  that  nil  honds  and  notes  ma)*  be  as- 
signed by  indorsement  ;  and  the  assignee  may  sue  in 
his  own  name,  and  maintain  any  action  which  the 
obligee  or  payee  could  have  maintained  thereon,  pre- 
vious to  assignment  ;  and  in  all  actions  to  be  com- 
menced upon  any  such  assigned  'bond  or  note,  ihe 
defendant  shall' he  allowed  the  benefit  of  all  sels-off 
(discounts  and  payments)  possessed  (had  or-  made) 
against  the  same,  previous  to  notice  of  the  assign- 
ment, in  the  same  manner  as  if  the  same  had  been 
sued  on  by  the  obligee  or  payee  therein.  It.  is  also  - 
insisted  that  the  decisions  of  this  court,  in  reference 
to  the  latter  statute,  in  the  cases  of  Richardson  vs. 
Farmsworlhf  and  Ferguson  vs.  //?//,  recognize  the1Stew'56- 
right  of  defence  against  any  indorsee,  on  the  ground  , 
of  an  existing  set-off,  against,  any  intermediate  holder 
of  the  note,  in  the  same  manner.as  if  it  were  against 
the  payee  of  the  note.  "In  determining  the  construc- 
tion of  the  staluterit  is  necessary  strictly  to  examine 
its  language,  a$  well  as  probable  intent.  It  declares 
in  substance,  that  in  all  actions  on  assigned  notes,  the 
defendant  shall  be  allowed  the.  benefit  of  all  sefs-qffi,  had  ' 
or  possessed  against  the  same,  previous  to  notice  of- the 
assignment,  in  the  same  manner  as  if  the  same  had 
been  sued  on  by  the  payee  therein.  This  language  is 
conceived  to  sustain  the  argument,  that  the  sets-nff 
alluded  to,  are  such  as  might  exist  against  the  demand 
iu  its  original  state — such  as  had  arisen  against  the 
payee,  while  he  retained  the  note,  or  before  notice  to 
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the  maker,  of  the  transfer.  This  interpretation  is 
sanctioned  by  the  clause  which  allows  the  set-off,  in 
the  same  manner  as  if  the  note  had  been  sued  on,  by 
the  payee  therein. 

Had  the  legislature  intended  otherwise,  it  may 
well  be  presumed  they  would  have  declared  the  in~ 
tention  more  explicitly.  All  doubt  could  have  been 
removed  by  some  familiar  expressions -*-as,  that  the 
defendant  should  be  allowed  all  s6ts-off  possessed 
against  the  same,  or  against  any  subsequent  holder, 
previous  'to  notice  of  the  assignment,  by  the  payee, 
or  any  indorsee. 

Then,  for  the  reasons  that  the  statute  has  avoided 
the  use  of  the  more  appropriate  language,  to  confer 
the  right  of  set-off,  as  allowed  by  the  Circuit  court; 
that  the  right  would  operate  a  farther  innovation  of 
the  common  law  regulations  of  commerce;  and,  that 
the  inexpediency  of  the  innovation  is  believed  to 
have  been  illustrated — the  more  limited  construction 
is  the  only  one  we  are  authorised  to  give  the  sta- 
tute. 

But,  it  is  contended,  that  some  of  our  former  de- 
cisions, referred  to,  have  gone  farther.  My  purpose 
will  now  be  to  sho>v  the  contrary.  Let  it  be  recol- 
lected, that  the  defence  of  set-off  is,  in  its  nature,  es- 
sentially different  from  that  of  payment,  or  any  satis** 
•  faction,  or  modification  of  a  contract.  The  debts  or 
demands  to  be  offered  as  sets-off,  admitting  them  to 
be  valid,  and  subsisting  claims  against  the  plaintiff, 
or  against  the  payee,  in  case  of  an  assigned  note;  yet 
they  have  no  application  to,  or  connection  with  tho 
note  sued  on,  except  in  the  discretion  of  the  defend- 
ant/ He  may  use  them  as  a  set-off,  or  decline  doing 
so,  apd  make  them  the  ground  of  e  separate  aciioo 
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against  the  plaintiff;  or  transfer  them,  at  his  election. 
If  he  be  insoloent,  or  have  auy  other  motive  to  with* 
hold  the  set-off,  he  may  be  expected  to  do  so,  and 
the  plaintiff  has  no  voice  in  it.  It  is  so  far  differ- 
ent with  respect  to  payment,  or  any  alteration  of  a 
contract,  that,  to  effect  either,  the  agreement  of  both 
is  necessary;  and,  when  fairly  made,  it  becomes 
identified  with  the  contract,  and  either  party  can  in- 
sist upon  it,  with  some  exceptions,  in  favor  of  nego- 
tiable paper.  According  to  the  common  law,  the 
maker  or  acceptor  of  a  negotiable  instrument,  after 
assignment,  could  not  impeach  the  equity  thereof,  if 
the  assignment  was  made  before  the  maturity,  while 
bo  suspicion  attached  to  the  paper.  But,  after  ma- 
turity, if  the  holder,  instead  of  demanding  payment, 
or  on  refusal  of  payment,  should  transfer  the  paper, 
the  circumstances  are  deemed  so  suspicious,  as  ne- 
cessarily to  put  the  obligee  on  enquiry,  and  subject 
him  to  the  equity  of  the  demand. 

Our  statute  of  1812,  referred  to,  has  varied  the 
law,  in  this  respect,  on  instruments  embraced  by  it; 
and  authorises  the  makers  of  bonds,  notes,  &c9  to 
impeach  the  consideration  or  equity  df  the  demands, 
(or,  in  the  language  of  the  statute,  to  avail  them- 
selves of  " any  discounts"  against  them,)  though 
they  were  assigned  before  maturity,  and  regardless 
of  the  number  of  assignments.  It  also  entitles  such 
maker  to  the  benefit  of  all  sete-pff,  which  he  had,  or 
possessed  against  the  payee,  previous  to, notice  of  the 
assignment  This  is  considered,  by  this  court,  the 
true  construction  of  the  statute. 

In  the  case  of  Richardson  vs.  Farnsrworth,  it  ap- 
peared, than  a  mercantile  firm,  (composed  of  Wheel* 
ei;  Gay  and  Gruggs,)  were  the  true  owners  of  a 
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igned  to  them  by  a  blank  indorsement,  and  that 
they  had  received  payment  of  the  note;  that,  long 
after  the  payment,  the  name  of  FanTsworth  had 
been  inserted  in  the  blank  indorsement,  for  the  pur- 
pose, aloue,  of  excluding  the  evidence  of  payment; 
and,  thatFamsworth  had  no  interest  in  the  note,  he- 
ing  but  a  nominal  plaintiff.  The  court  held,  that,  un- 
der the  statute  of  18 hi,  the  defendant  was  authoris- 
ed to  avail  himself  of  any  payment,  made  to  any  per- 
son to  whom  tJie  note  had  been  transfer  ied%  or  who  was 
otherwise  legally  authorised  to  receive  it 

Had  Farns worth  been  the  real  assignee,  without 
notice  of  the  payment  made,  as  aforesaid,  the  defen- 
dant, according  to  the  statute,  would  still  have  been 
entitled  to  the  defence,  as  a  "payment"  made  to  one 
authorised  to  receive  it,  and  before  notice  of  the  as- 
signment to  another.  And,  in  that  case,  even  a  set- 
off, against  the  mercantile  firm,  would  have  been  ad- 
missible, as  they  were  the  covert,  though  real  plain- 
tiffs. 

The  other  case,  (Furguson  vs.  Hill,)  maintains  on- 
ly an  analogous  principle.  There  Furguson,  to  whom, 
or  bearer,  the  note  was  made  payable,  transferred  it, 
by  delivery,  to  Robinson,  who,  for  a  sufficient  consi- 
deration, contracted  with  Hill,  to  allow  him  an  ex- 
tended term  of  credit,  on  the  note:  afterwards,  in  vio- 
lation of  the  agreement,  suit  was  brought  on  the 
note,  before  the  expiration  of  the  time,  in  the  name 
of  Furguson,  for  the  use  of  Do  Jarnett.  Hill  hav- 
ing pleaded  this  agreement,  in  abatement  of  the  suit, 
the  plaintiff  demurred  to  the  plea;  but  the  Circuit 
court  sustained  the  plea,  and  this  court  affirmed 
the  judgment.  The  effect  of  parol  contracts,  in  va* 
tying  the  import  of  written  ones,  was  then  consider- 
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ed,  and  it  was  said,  the  verbal  contract,  if  made  at 
the  lime  of  executing  the  written  one,  could  not  pre- 
vail—for, to  do  so,  it  must  contradict  evidence,  or 
vary  an  agreement  of  higher  dignity,  purporting  to 
be  the  same.  But,  it  was  also  held,  that  a  subsequent 
parol  agreemeut  was  distinct  from  the  former;  and, 
if,  on  sufficient  consideration,  might  control  it:  and, 
further,  that  Robinson,  having  been  the  owner  and 
legal  holder  of  the  note,  was  competent,  during  the 
time,  to  receive  payment,  and  release  the  demand, 
or  vary  the  contract,  at  discretion  ;  consequently,  that 
respecting  it,  which  might  be  made ;  and  that  the 
the  maker  was  entitled  to  the  benefit  of  any  contract 
subsequent  suit,  by  the  payee,  for  the  use  of  ano- 
ther, could  not  impair  the  right. 

It  does  not  follow,  in  the  language  or  reason  of  the 
statute,  that  tbe  right  of  set-off  exists,  for  demands 
against  intermediate  assignees,  whose-interests  have 
ceased.  On  the  contrary,  as  shown,  the  principle 
cannot  be  tolerated. 

We  are  of  opinion,  the  judgment  below  must  be 
reversed,  and  the  cause  remanded. 

LiarjcoMB,  C.  J.,  not  sitting. 
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SCOTT  temu  HANCOCK. 

I.  Where,  in  trespass  to  try  title,  the  plaintiff  adduced  a  regu- 
lar chain  of  legal  title,  in  himself,  sufficient  to  insure  his  re- 
covery; (unless  impeached  for  fraud  or  opposed  by  paramount 
title:)  and  the  evidence  offered  in  defence  did  not  resist  a  re- 
covery on  these  grounds,  but  was  clearly  inadmissible — held, 
that  the  appellate  court  was  jiot  bound  to  reverse,  merely  be- 
cause the  court  below  gave  instructions,  which  may  not  have 
been  perfectly  correct,  it  appearing  they  could  not  have  preju- 
diced the  defendant. 

Saffold,  J. — The  action  was  trespass  to  try  ti- 
tles, brought  by  the  defendant  in  error  against  the 
plaintiff.     The  land  in  contest  was  a  tract  in  Madi- 
son county,  known  as  the  S.  E.'  1-4  of  section  26, 
'  township  3,  range  1,  East. 

As  the  opinions  of  the  members  composing  the 
court,  for  this  trial,  are  not  entirely  reconciled  on 
some  of  the  points  presented  by  the  record,  and  dis- 
cussed in  argument,  it  will  suffice  to  mention  only 
the  facts  which  have  a  material  bearing  on  the  prin- 
ciples on  which  we  agree.  p  *u 
,  The  bill  of  exceptions  shows,  that  on  thecal  be- 
low, the  then  plaintiff,  Hancock,  proved,  that  on  the 
20th  of  November,  1818,  the  United  States  r/atented 
the  land  to  A.  Elliott;  that  in  October,  1826,  he  con- 
veyed the  same,  by  a  quit  claim  deed,  to  Hancock ; 
that  early  in  the  spring  of  1826,  Wm.  Rairjs  took 
possession,  of,  and  cultivated,  the  premises,  and  left 
them  about  the  end  of  the  same  year,  having  sold  the 
crop  thereon,  and  delivered  the  possession  to  Scott. 
Hancock  also  proved,  that  in  September,  of  the  same 
year,  the  land  was  sold  at  sheriff 's  sale,  by  virtue 
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of  a  judgment  and  execution  against  Rains;  that  be! 
Hancock,  became  the  purchaser,  and  received  the 
sheriff's  deed  for  the  same.  He  further  proved  that 
Scott  received  the  possession  of  the  premises  from 
Raines  about  the  first  of  January,  1827,  and  that  a 
few  days  before  the  institution  of  this  suit,  Hancock 
demanded  of  Scott  the  possession,  which  was  re- 
fused. 

This  being  the  evidence  relied  on  by  Hancock, 
Scott,  in  defence,  offered  to  prove  that  before  the  date 
of  the  patent,  Elliott  sold  the  premises  to  Stephen 
Pond,  for  a  sufficient  consideration,  who  then  receiv- 
ed possession  of  the  land,  and  retained  it,  uninter- 
ruptedly, until  February,  1*26.  He  also  ofiVred  to 
prove,  by  a  paper  purporting  to  be  a  copy  of  the  final 
certificate  for  said  premises,  and  of  an  endorsement 
thereon,  that  Elliott,  before  the  date  of  his  patent,  had 
conveyed  by  legal  assignment,  all  his  interest  in  the 
premises,  to  said  Pond.  From  the  final  certificate 
in  the  usual  form,  the  payment  appears  to  have  been 
completed  in  October,  1817.  The  assignment  pur- 
ports to  convey  all  Elliott's  right  and  interest  to  Pond, 
for  a  valuable  consideration,  and  bears  date  in  No- 
vember, 1817.  The  authentication  of  the  assign- 
ment, consists  alone  in  a  certificate  by  John  Martin, 
as  a  justice  of  the  peace  of  Madisoii  county,  of  El- 
liott's acknowledgement  thereof  before  him  :  to  which 
is  subjoined  the  certificate  of  John  Read,  as  Register 
of  the  land  office,  that  said  Martin  was,  at  the  date 
of  his  certificate,  a  justice  of  the  peace  of  the  county, 
and  that  faith  and  credit  ought  to  be  given  to  his 
certificate.  To  all  which  appears  to  be  subjoined, 
the  certificate  of  George  Graham,  commissioner,  un- 
der the  seal  of  the  general  land  office,  that  the  fore- 
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going  is  a  true  copy  from  the  originals  on  file  in  lliat 
office,  and  which  latter  certificate  bears  date  in  Feb. 
1S29.  Other  facts,  also  in  evidence,  do  not  affect  the 
points  on  which  alone,  we  express 'any  opinion,  and 
are  therefore  but  slightly  alluded  to.  They  relate  to 
supposed  fraudulent  conveyances  of  the  land  by  El- 
liott, at  the  instance  of  Pond  and  Derrick,  and  from 
Pond  to  Raines;  and  to  a  sheriffs  title  for  the  same 
land,  to  the  plaintiff  in  error,  and  the  olher  Scott, 
when  sold  as  t he  property  of  Pond, 

The  exceptions  further  state  that  the  court  reject- 
ed all  the  evidence  offered  by  the  defendant;  and  in- 
structed the  jury,  that  if  they  believed,  from  the  evi- 
dence, that  the  defendant  received  the  possession  of 
the  land  from  Raines,  and  that  Raines  had  previous- 
ly been  in  the  possession  thereof,  they  ought  to  find 
for  the  plaintiff. 

This. rejection  of  the  evidence,  and  instruction  to 
the  jury,  is  the  cause  assigned  for  error. 

As  lo  the  effect  which  Scott's  possession,  as  deri- 
ved from  Raines, -should  have  upon  Ins  title  other- 
wise acquired,  I  have  only  to  remark,  that,  as  a  gen- 
eral rule,  one  who  attempts  to  derive  (ilk  from  any 
particular  vendor,  or  claimant,  or  who  has  taken  a 
lease  from  such  person,  as  the  meaps  of  obtaining 
psssession,  and  thereby  admitted  his  title,  is  not  a£ 
terwards  permitted  to  contest  or  deny  its  validity.— 
Circumstances,  however,  which  sufficiently  repel  the 
implied  admission  (f  the  .title,  may  form  exceptions 
to  this  rule;  and  an  admission  of  a  right  of  posses- 
sion does  not  necessarily  imply  an  admission  of  a 
right  to  the  property. 

Whether  the  instructions  of  tho  court  to  the  jury 
in  this  case,  were  strictly  correct  or  not,  is  immate- 
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rial,  as  they  could  not  prejudice.  Hancock,  the 
plaintiff'  below,  had  adduced,  from  the  government  to 
himself,  a  regular  claim  of  title,  which  was  jrrima  fa- 
cia sufficient,  and  must  have  insured  his  success,  un- 
less resisted  on  the  ground  of  fraud,  or  other  objec- 
tion, shewing  it  to  be  different  from  its  import;  or, 
unless  opposed  by  a  paramount  tide.  The  evidence 
offered  by  Scott,  as  defendant  below,  especially  so 
much  thereof  as  was  intended  to  show  a  title  in  him- 
self, was  inadmissible,  according  to  the  rules  of  evi- 
dence. 

Could  we  admit,  (which  we  are  not  prepared  to 
do,)  that  the  commissioner  of  the  general  land  office, 
has  authority  to  certify  copies  of  certificates  and  en- 
dorsements, so  as  to  make  them  evidence  in  our  courts, 
he  does  not;  by  his  certificate,  sufficiently  negative 
the  idea  that  there  may  have  been  other  assignments 
on  the  certificate,  nor  is  there  any  explanation,  in 
any  way  furrtished,  why  the  patent  was  not  granted 
to  the  assignee  of  the  certificate,  instead  of  the  ori- 
ginal purchaser,  Elliott. 

An  insuperable  objection  to  the  admissibility  of 
the  copy  of  the  certificate  and  assignment,  as  evi- 
dence, is,  that  the  assignment  is  not  sufficiently  au- 
thenticated. 

If  we  were  to  admit  the  right  of  a  justice  of  the 
peace,  to  certify  an  assignment  of  a  certificate,  so  as 
to  make  it  evidence  in  a  court  of  justice,  it  is  impos- 
sible to  admit  that  it  furnishes  intrinsic  evidence  of 
its  verity,  so  as  to  become  evidence  without  proof. — 
It  is  equally  clear  that  the  register  of  the  land  office 
had  no  authority  to  certify  the  fact  that  Martin,  the 
person  purporting  to  be  the  magistrate,  was  such.— 
It  may  be  that  his  certificate  to  that  effect,  in  the 
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general  land  office,  was  disregarded,  on  this  ground  ; 
but,  be  that  as  it  may,  neither  the  court  below,  nor 
this  court,  has  any  authority  to  notice  it  as  evidence. 
It,  therefore,  appears,  that  under  the  evidence  addu- 
ced on  the  trial  below,  together  with  the  tender  of 
the  opposing  testimony,  which  was  rejected,  the  de- 
fendant in  error,  was  entitled  to  recover;  and  the  jury 
could  not  have  been  authorised  to  infer  the  existence 
of  any  facts  that  would  have  warranted  a  different 
result. 

Then  as  the  only  evidence  on  which  the  defen- 
dant could  materially  rely,  was  properly  rejected,  and 
as  the  plainiiff  in  error  could  not  have  been  prejudic- 
ed by  any  slight  misapplication  of  the  instructions 
to  the  facts  of  the  case,  we  determine  there  was  no 
error  iti  the  judgment.  The  subject  is  more  briefly 
investigated  in  thisopinion  than  might  otherwise  have 
been  thought  necessary,  for  the  reason,  that  this  view 
of  the  case  way  but  slightly  noticed  in  argument. 

Let  the  judgment  be  affirmed. 
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M03UI30N  versus  ORR, 

1.  Whoro  one  receives  business,  within  ihe  line  of  his  occupa- 
tion, tho  law  will  presume  that  rfie  is  to  receive  ordinary  com- 
prnsntit.n  lor  it:  and  so,  hold  him  to  strict  diligence,  in  dis- 
chaige  i  hereof. 

2.  But,  if  such  business  be  entrusted  to  a  person  out  of  his  ordi- 
nary jtvofcttii>ni  the  law  presumes  it  to  be  a  mere  naked  agen- 
cy* in  which  compensation  is  not  an  ingredient. 

3.  If  a   person  undertakes   voluntarily  to  perform  services,  for 
another,  without  reward — such  person  is  not  liable  for  a  non- 
feasance. 

4.  Where  an  agency  is  to  be  performed  out  the  business  of  the 
agent,  for  compensation,  he  will  be  held  only  to  the  exercise 
of  ordinary  dilligence  in  its  transaction. 

This  case  came  up,  on  exceptions  to  the  decision 
of  the  Circuit  court  of  Dallas. 

The  action  was  of  assumpsit,  biought  by  Orr, 
against  the  plaintiff  in  terror,  on  a  receipt  given  by 
the  latter,  whereby  he  promissed  to  account  for  the 
collection  or  return  of  a  claim,  in  judgment,  subsisting 
in  Georgia,  against  one  Allen  Orr.  Allen  Orr  had 
died  insolvent,  and  it  was  sought  to  render  the  de- 
fendant below  liable,  by  the  fact,  that  the  record  had 
not  been  presented  to  the  probate  court,  for  its  action 
— and,  tliat,  in  conseqence  of  the  defendant  not  hav- 
ing procured  a  proper  exemplification  of  the  record, 
a  suit  brought  upon  it  had  been  dismissed.  It  was 
in  proof,  that  the  defendant,  Morrison,  was  not  an  at- 
torney ;  that  he  had  placed  the  transcript,  of  the 
judgment  in  the  hands  of  an  attorney,  for  collection, 
who  made  an  effort  to  procure  its  proper  .authentica- 
tion, but  failed — whereby  the  suit  was  compelled  to 
he  abandoned. 
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The  court,  on  this  testimony,  charged,  that  the  jury, 
(in  the  absence  of  testimony  of  the  fact,)  were  bound 
to  infer  that  Morrison  was  to  receive  compensation, 
for  the  collection  of  the  claim  ;  and,  that  he  was, 
therefore,  bound  to  the  exercise  of  strict  diligence  : 
that  the  failure  to  present  the  claim  to  the  probate 
court,  made  him  liable. 

Lipscomb,  C.  J. — The  defendant  in  error  placed 
in  the  hands  of  the  plaintiff  in  error,  an  exemplifi- 
cation of  a  judgment,  rendered  in  Georgia,  in  his  fa- 
vor, against  one  Allen  Orr,  and  took  from  him,  a  re- 
ceipt for  the  same,  in  the  following  words,  viz : 

"July  31st,  1824— This  day,  recived  of  Nathan 
Orr,  a  demand,  in  writing,  against  Allen  Orr,  for  the 
sum  of  two  hundred  and  si^ty-five  dollars,  damages, 
and  a  further  sum  of  fourteen  dollars  thirty-seven 
cents,  costs.' — I  am  to  endeavor  to  collect  said 
amount,  and  pay  it  over  to  said  Orr.  If  it  cannot 
be  collected,  to  make  due  return  of  the  same,  to  the 
said  Orr: — Damages  awarded  on  the  20th  June,  1824. 
[Sigjied]  R.  C.  MORRISON." 

This  receipt  was  the  foundation  of  the  action. — 
The  plaintiff  below  charged  the  defendant,  Morrison, 
with  negligence,  in  not  using  the  necessary  means,  to 
collect  the  amount  of  the  judgment  placed  in  his  hands. 

On  the  trial,  the  plaintiff  proved,  the  defendant 
was  the  administrator  of  Allen  Orr;  that  the  estate 
had  been  declared  insolvent;  that  the  claim  had  not 
been  allowed  by  the  County  court,  nor  had  it  been 
acted  on ;  that  he  had  demanded  the  money  and  re- 
cord of  the  said  Morrison,  the  defendant. 

The  defendant  proved,  that  he  placed  the  exem- 
plification of  the  judgment  In  the  hands  of  an  attor- 
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ney,  for  colleetion,  in  the  life-time  of  Allen  On; ;  and 
4  that  suit  had  been  brought  on  it;  and  that  it  was  dis- 
missed, in  the  year  1825,  for  want' of  testimony — " 
the  record  not  having  been  authenticated  in  the  man- 
ner prescribed  by  law. — That  the  attorney  wrote  to 
Georgia,  for  atr  exemplification,  properly  authentica- 
ted, but  never  received  an  answer.  It  was  further 
proved,  by  the  plaintiff,  that  the  claim  had  never 
been  filed  for  an  allowance  ;  and,  that  the  settlement 
of  the  estate  had  been  postponed,  at  the  instance  of 
Morrison,  from  September,  1828,  till  October,  1829. 
The  defendant's  attorney  proved,  that  he  had  attend- 
ed, for  the  purpose  of  laying  the  claim  before  the 
judge  of  the  County  court,  and  having  it  acted  on  ; 
but  was  informed,  by  him,  that  J,he  settlement  had. 
been  postponed,  and  that  he  was  drawn  into  an  er- 
ror by  him,  as  to  the  time  when  it  would.take  place; 
and  that  it  passed  without  his  knowledge. 

On  this  testimony,  the  judge  on  the  trial,  in  the 
court  below,  charged  the  jury,  that  they  were  bound,  in 
the  absence  of  testimony,  as  to  the  fact,  to  infer  that 
Morrison  was  to  receive  compensation  for  his  agency^ 
and  that  he  was  therefore  bound  to  a  greater  dili- 
gence; that  his  not  presenting  the  claim  for  an  al- 
lowance, made  him  liable.  This  charge  was  except- 
ed to,  and  is  now  assigned  for  error 

If  Morrison  had  been  an  attorney,  whose  business 
and  employment  was  the  collection  of  debts,  there 
is  no  doubt  that  the  inference  drawn  by  the  judge 
would  have  been  correct.  If  one  receives  business, 
within  the  line  of  his  profession,  or  occupation,  and 
promises  attention  to  it— or,  if  he  does  not  make  an 
express  promise,  one  would  be  implied — the  law  - 
would  create  a  presumption,  that  he  was  to  receive 
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the  ordinary  compensation,  although-ntt  a  word  had 
been  said  about  compensation.  But,  it  seerns  to  me, 
that  the  presumption  rests  entirely  on  the  ground, 
that  it  is  in  the  proper  line  of  the  business  of  the 
person  so  undertaking  it:  and,  if  not  accustomed  to 
such  agencies  for  hire,  that  the  law,  so  far  from  pre- 
suming that  a  compensation  was  to  be  received,  would 
infer  that  it  was  a  mere  naked  agency,  or  mandato- 
ry, in  which  compensation  is  not  an  ingredient,  in 
the  undertaking.  It  is  one  of  those  friendly  offices, 
that,  in  our  relations  with  society,  daily  occur,  with- 
out either  party  ever  thinking  of  compensation. 
This  distinction  is  recognised  by  Chief  Justice, 

•4John.84.«^^^  *n  Thorn  vs.  Deas.*  If,  then,  it  was  a  volun- 
tary and  gratuitous  agency,  without  reward,  the  agent 
was  not  liable  for  a  non-feazance — he  might  perform 
his  undertaking,  or  not,  as  suited  his  convenience.— 
It  is  true,  by  the  civil  law,  he  would  be  liable  to  the 
mandator,  for  all  damages  that  ensued  from  his  fail- 
ure to  perform  his  promise;  but  quite. a  different 
rule  prevails  at  common  law :  by  the  latter,  such 
contracts  are  held  to  be  of  imperfect  obligation,  and 
not  to  be  enforced  at  law,  for  want  of  a  sufficient 
consideration. 

In  a  case,  where  one  joint-owner  of  a  ship,  pro- 
mised the  other  jointanvner,  to  have  an  insurance  ef- 
fected, and  foiled  to  do  so— on  the  ship  being  lost, 
a  suit  was  brought,  and  the  promise  was  held  to  be 

yutm.&i nudum  pactum.* 

It  should,  at  any  rate,  have  been  matter  of  proof, 
before  the  jury,  whether  Morrison  was  to  receive 
compensation  or  not. 

But  suppose  the  case  should  be  viewed  in  anoth- 
er aspect;  and  that  the  agent  was  to  receive  a  com- 
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pensation  for  his  agency — arc  the  facts  in  this  case, 
such  as  to  reuder  hirn  liable?  If  such  had  been  the 
terms  of  his  undertaking,  he  would  only  have  been 
held  lo  the  exercise  of  ordinary  care  and  attention, 
to  .the  best  of  his  skill,  and  not.  such  as  a  professional 
man,  that  i#,  one  whose  business  it  was  to  conduct 
law  suits,  would  be  expected  lo  use.*  Orr  must,  St  n 
have  known  that   Morrison  was  not  an  attorney  at  Ba»,m*"J; 
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law,  and  he  had  no  right  to  expect,  in  him,  that 
skill  and  knowledge  so  necessary  to  conducting  a 
law  suit.  He  certainly  calculated  that  he  would 
employ  an  attorney  at  law  to  bring  the  suit,  and 
take  on  himself  the  *vhole  conduct  of  it;  and  if  Mor- 
rison had  neglected  to  em  ploy  counsel,  and  underta- 
ken the  management*  pf  a  suit  himself,  he  would, 
perhaps,  have,  by  so  doing,  fallen  short  of  ordinary 
diligence.  He  employed  counsel,  and  suit  was 
brought;  and  we  are  not  authorised  lo  infer  that 
the  suit  was  improperly  or  unnecessarily  dismiss- 
ed;  on  the  contrary  we  are  authorised  to  draw  the 
inference,  that  the  court  where  the  suit  was  brought 
had  ruled  the  exemplification,  on  which  it  was  found- 
ed, to  be  not  properly  authenticated.  If  defective 
in  this  respect,  it  was  wholly  worthless,  and  would 
have  availed  as  little  before  the  County  court,  as  / 
an' evidence  of  a  demand  against  the  insolvent  es- 
tate of  Allen  Orr,  as  when  it  was  attempted  lo  be 
used  in  the  suit  against  him  in  his  lifetime.  It  ap- 
pears, too,  that  efforts  had  been  used  to  procure  an 
exemplification,  correctly  authenticated,  from  Geor- 
gia, without  success ;  and  we  do  not  now  know  if 
ever  there  was  such  a  judgment  as  the  one  set  up, 
rendered  against  Allen  Orr,  in  the  State  of  Geor- 
gia, because,  as  J  have  before  said,  if  the  record 
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was  not  sufficiently  authenticated,  it  was  not  proof 
for  any  purpose,  any  more  than  blank  paper. 

We  are  therefore  of  opinion,  that  in  any  aspect, 
Morrison  was  not  liable — that  if  he  is  to  be  consider- 
ed as  an  a^ent,  under  wages  for  his  services  as 
agent,  that  no  sufficient  negligence  has  been  fixed 
on  him,  to  make  him  liable  for  the  debt:  and  that 
there  is* much  less  semblance  of  liability,  if  he  is  to 
be  viewed,  as  we  think  he  ought,  on  this  record,  as 
a  mandatory  only. 

The  judgment  must,  therefore,  be  reversed. 


TOMPKINS  versus  SMITH. 

1.  Where  A  employed  B  and  C,  to  perform  certain  services, 
under  a  special  contract;  and  the  latter  engaged  D,  to  dis- 
charge part  of  the  work — held,  that  a  verbal  promise,  by  A, 
(at  the  request  of  B  and  C,)  to  pay  D  the  amount  owing  to 
him  from  B  and  C,  was  was  within  the  statute  of  frauds:  and 
that  an  action  by  D,  on  the  promise,  was  not  sustainable. 

In  error  from  Montgomery  Circuit  court.  This 
action  was  instituted  on  a  verbal  promise  by  the 
plaintiff  in  error  to  pay  an  amount  due  by  Shaw  & 
.Black,  to  Smith,  the  defendant  here. 

Shaw  &  Black  entered  into  a  special  contract  to 
build  a  house  for  Tompkins,  in  which  agreement, 
the  former  stipulated  to  find  the  proper  assistants  to 
complete  the  work.  The  plaintiff,  Smith,  having 
been  employed  by  Shaw  &  Black,  and  he  having 
performed  a  part  of  the  services,  it  was  requested  by 
Shaw  &  Black,  that  Tompkins  should  pay  to  Smitfc 
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the  amount  due  to  him  by  his  employers.  Tomp- 
kins promises  to  do  this; — and  in  part,  payed  Smith 
twenty  dollars.  On  this  state  of  facts,  the  question 
was  raised  whether  or  not  the  promise  was  within 
the  statute  of  frauds:  and  the  Circuit  court  having 
ruled  it  not,  the  defendant,  with  his  surety,  Whit- 
man, prosecuted  error,  in  this  court. 

Vandergraaff,  for  plaintiff — Goldthwaite,  contra. 

Lipscomb,  C.  J. — This  cause  was  commenced  be- 
fore a  justice  of  the  peace.  It  appears  from  the  re- 
cord, that,  before  the  commencement  of  this  suit, 
Tompkins  had  made  a  contract  with  Shaw  &  Black, 
whereby  they  agreed  to  build  a  house  for  Tompkins, 
in  the  town  of  Montgomery,  of  a  particular  descrip- 
tion, for  which  they  were  to  receive  a  specific  sum 
of  money.  By  an  express  stipulation  they  were  to 
employ,  at  their  own  expense,  the  necessary  hands 
and  workmen,  for  the  completion  of  the  building. — 
That  they  had,  without  the  knowledge  of  Tompkins, 
employed  Smith,  the  plaintiff  in  the  court  below,  to 
work  upon  the  building ;  and  by  their  contract  with 
him,  he  was  to  look  to  them,  and  not  to  Tompkins, 
for  his  wages.  After  Smith  had  worked  on  the  house 
some  time,  Black,  one  of  the  undertakers,  went  to 
Tompkins,  and  requested  him  to  agree  io  pay  Smith 
the  amount  that  Shaw  &  Black  owed  him  for  his 
work.  Tompkins  promised  to  do  so,  and  paid  Smith 
twenty  dollars.  The  suit  was  brought  by  Smith, 
to  recover  the  balance  of  the  debt  on  this  promise. — 
The  justice  of  the  peace  gave  the  plaintiff  a  judg- 
ment, from  which  Tompkins  appealed,  with  Whit- 
man as  his  security. 
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On  the  trial,  in  the  Circuit  court,  a  recovery  was 
resisted  on  the  ground,  that  there  was  not  sufficient 
proof  of  the  promise,   and  that  it  was  not  supported  1 
by  a  sufficient  consideration  ;  and   was  void   because 
it  was  not  in  wrilir.g. 

The  objections  were  not  sustained  by  Ihe  court; 
and  the  court  charged  the  jury^hat  the  promisa  was 
not  within  the  statute  of  frauds.  These  opinions  of 
the  court  below,  are  now  assigned  for  error. 

The  promise*  relied  on  in  support  of  the  action, 
was  proven  by  the  testimony  of  Black,  one  of  the  un- 
dertakers to  build  the  house  for  Tompkins:  his  tes- 
timony is  set  out  in  the  bill  of  exceptions,  to  the  opin- 
ion of  the  judge  who  tried  the  cause,  in  the  court 
below.  We  will  transcribe  so  much  of  it  as  relates 
to  the  promise  : — 

"That  after  the  said  Smith  had  labored  for  some 
time,  for  the  said  Shaw  &,  Black,  on  the  building 
of  the  said  Tompkins,  he,  the  witness,  verbally  re- 
quested Tompkins  to  pay   Smith   the  amount  that 

Shaw  and  Black  stood  indebted  to  him,  being 

dollars;  that  Tompkins  promised  to  do- so,  verbally, 
and  not  in  writing :  that  at  the  time  of  making  said 
verbal  .promise,  the  said  Tompkins  paid  to  Smith 
twenty  dollars,  being  a  part  of  the  account  of  the 
said  Smith,  so  assumed  by  the  said  Tompkins; — 
that  at  the  time -of  making  the  promise  by  the 
said  Tompkins,  it  was  understood  that  the  amount 
so  paid  by  the  said  Tompkins  to  the  said  S/nith, 
should,  when  paid,  be  charged  to  the  said  Shaw  & 
Black ;  and  be  allowed  as  a  credit  on  a  settlement 
with  the  said  Shaw  &,  Black,  for  the  said  building; 
but  that  the  said  Shaw  &  Black  had  never  given  the 
said  Tompkins  any  receipt  for  the  said  amount." 
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This  is  all  the  testimony  in  support  of  the  promise 
,  to  Smith.  The  objections  taken  by  the  counsel  for 
the  plaintiff  in  error,  arc,  first,  that  the  promise  was 
made  to  Black,  and  not  to  Smith,  the  plaintiff  in  the 
action  below  ;  and,  second,  that  it  was  for  the  debt  of 
Shaw  &  Black. 

The  transaction,  and  the  whole  conversation  on 
the  subject,  seems  to  have  been  between  Black  and 
Tompkins,  and  there  does  not  appear  to  have  been 
any  privity  between  Smith  tmd  Tompkins;  and,  but 
for  the  payment  of  the  twenty  dollars,  it  could  not 
have  beeti  inferred  that  he  was  present  at  the  con- 
\^fsation,  or  knew  any  thing  about  it.  He  appears, 
however,  to  have  been  wholly  passive. 

There  are  cases  where  the  promise  made  to  one/ 
may  be  the  foundation  of  an  assumpsit  to  another; 
in  such  cases  the  law,  from  the  circumstances,  rais- 
ing an  implied  promise.  Such  would  be  the  case, 
if  A  should  request  B  to  procure  work  to  be  done  for 
him  by  C,  and  promised  B  that  C  should  be  paid  for 
it.  If  the  work  was  done  by  C,  the  promise  would 
be  considered,  in  legal  effect,  as  having  been  madeto 
C ;  and  he  could  sue  on  it,  as  a  promise  made  to  him- 
self. But  where  an  implied  promise  is  raised,  it  is 
always  on  the  ground  that  a  benefit,  or  a  valuable 
consideration,  has  been  received  by  the  person  against 
whom  the  implication  of  the  promise  is  raised.  In 
this  case,  the  promise  was  made  to  Black,  when  there 
was  nothing  to  be  gained  or  lost  by  the  party  ma- 
king the  promise,  and  from  aught  that  aprcars  in  the 
testimony,  Black  was  the  person  seeking  me  aid  £nd 
assistance  of  Tompkins,  and  for  his  own  benefit,  to 
relieve  himself  from  the  importunity  of  his  creditor, 
Smith.     He  alone  could  reproach  Tompkins  with 
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having  violated  his  promise,  because  it  was  made  to 
hini.  Tompkins  might  well  say  to  Smith,  I  made 
no  promise  to  you ;  it  is  true,  I  did  promise  Black  to 
pay  you,  for  hipn,  and  if  I  am  answerable  to  any 
person  for  a  breach  of  that  promise,  it  is  to  him, 
and  not  to  you.  This  seems  to  be  a  fair  construc- 
tion of  the  testimony. 

But,  let  us  examine  the  case  as  though  the  pro- 
mise had  been  made  to  S/ruth  himself,  and  see  whe- 
ther it  is  such  an  one  as  is  good  in.law,  and  can  sup- 
port the  action.  It  is  objected  that  it  is  a  promise 
to  pay  the  debt  of  another,  and  void  under  our  sta- 
tute,- because  it  is  not  in  writing. 

The  first 'section  of  the  act  of  1S03,  to  prevent 
•  Dig. 224  frauds  and  perjuries,8  so  far  as' it  relates  to  verbal 
promises  to  pay  the  debt  of  another,  is  copied  from 
the  second  clause  of  the  fourth  section  of  the  statute 
of  29th  Charles  II.  We  may,  therefore,  with  pro- 
priety, resort  to  the  construction  given  to  the  English 
statute,  as  strictly  applicable  to  our  own.  The  ca- 
ses arising  under  this  branch  of  the  statute,  have  most 
generally  turned  upon  the.question,  whether  the  pro- 
mise was  collateral ;  or  the  direct  and  original  un- 
dertaking of  the  promissor  to  the  promisee.  If  the 
\  consideration  was  beneficial  to  the  one  promising, 
or  injurious  to  the  promissee,  in  most  cases,  the 
promise  would  be  held  to  be  an  original  one, 
and  not  within  the  statute.  In  such  cases  there 
would  be,  between  the  parties,  both  a  privity  of  con- 
tract and 'consideration,  concurring  in  point  of  time  ; 
and  thp  cmisideration  would  be  the  distinct  element 
of  the  contract,  essential  to  its  validity.  Roberts,  in 
treating  on  this  particular  branch  of  the  statute  of 
frauds,  says:  "If,  therefore,, the  promise  is  founded 
en  a  fresh,  distinct  consideration,  moving  to  the  par- 
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ty  promising,  it  seems  a  perfectly  established  doctrine 
upon  all  the  cases,  that  the  statute  will  not  extend 
to  it."  And  as  a  case,  the  most  illustrative  of  his 
text,  he  refers  to  Williams  vs.  Leper,  reported  in  3 
Burrow,  1886,  which  is  as  follows:  Taylor,  a  tenant 
of  the  plaintiff  being  in  arrear  for  rent  to  the  amount 
of  forty  five  pounds,  for  three  quarters  of  a  year,  con- 
veyed all  his  effects  for  the  benefit  of  his  creditors. 
They  employed  Leper,  the  defendant,  as  a  broker, 
to  sell  the  effects,  who  accordingly  advertised  a  sale; 
on  the  morning  advertised  for  the  sale,  Williams,  the 
landlord,  came  to  distrain  the  goods  in  the  house; 
Leper  having  notice  of  the  plaintiff's  intention  to 
distrain,  promised  to  pay  the  arrear  of  rent  if  he  would 
desist  from  distraining  >  and  Williams,  on  the  faith  of 
this  promise,  desisted  accordingly.  A  verdict  was 
rendered  for  the  plaintiff,  and  the  question  being  re- 
served, it  was  held  that  this  case  was  not  within  the  sta- 
tute. The  reasoning  of  the  judges  shows,  most  con- 
clusively, that  it  was  not,  on  the  mere  ground  of  the 
promise  being  direct,  or  that  the  plaintiff  had  given 
up  his  right  to  distrain,  but  from  the  peculiar  cha- 
racter of  the  consideration.  They  held  that  it  was  a 
promise,  in  effect,  to  pay,  out  of  a  particular  fund  in 
the  hands  of  Leper ;  and  Lord  Mansfield  is  explicit 
that  the  res  gestce  would  entitle  the  plaintiff  to  his  ac- 
tion, (as  I  understand  him,)  independent  of  the  pro- 
mise. He  says  the  plaintiff  had  a  lien  on  the  goods; 
Leper  was  a  trustee  for  all  creditors,  and  was  oblig- 
ed to  pay  the  laudlord,  who  had  a  prior  lien.  Mr. 
Justice  Aston,  said  he  looked  upon  the  goods  as  the 
debtor,  and  that  Leper  was  not  bound  to  pay  to  the 
landlord  more  than  the  goods  sold  for — the  goods 
were  a  fund  between  both,  and  on  that  foot  he  con- 
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curred.     The  principle  of  this  decision  will  be  more 
fully  illustrated,  by  contrasting  it  with  one  where  the 
contract  was  held  by  the  whole  court  to  be  within 
'2WUs-94the  statute. 

In  the  case  of  Fish  vs.  Hutchinson?  the  facts  were 
simply  these — Vickers.  was  indebted  to  Fish  in  a 
sum  of  money,  and  Fish  had  commenced  an  action  for 
it;  whereupon  the  defendant  promised,  that,  in  con- 
sideration the  plaintiff  would  stay  his  action  against 
Vickers,  he  would'pay  the  money  which  was  owing. 
Hete  there  was  a  debt  subsisting  at  the  time  of  the 
promise,  so  that  the  liability  of  him  on  whose  behalf 
it  was  made,  was  the  moving  consideration  to  the 
promissor.     The  liability  of  the  party  was  so  imme- 
diately the  ground  of  the  promise,  that  the  action 
*could  not  have  been  sustained  against  Jhe  promissor 
without  showing  such  liability  to  have  been  in  exis- 
tence when  the  promise  was  made.     Im  Williams  vs. 
Leper,  it  was  the  promissors  own  liability,  which  was 
the  immediate  ground  of  the  promise,  and,  however 
that  liability  might  be  shown  to  have  originated  in 
in  the  tenant's  liability,  primarily  to  pay  the  rent,  yet, 
the  promise  being  immediately  moved  by  the  de- 
fendant's own  liability,  by  reason  of  his  having  pos- 
session of  the  goods,  whereon  the  plaintiff's  lien  had 
attached,  might,  in  that  respect  be  said  to  be  original.* 
In  the  case  under  consideration,  there  is  no  evi- 
dence that  Tompkins  was  to  receive  any  benefit  from 
the  promise,  nor  is  there  any  circumstance  to  show 
that  the  promise  grew  out  of  any  immediate  and  new 
consideration,  to  make  it  an  original  undertaking. — 
The  testimony  does  not  show  that  it  was  supported 
by  any  consideration,  that  would  have  been  good  in 
law.     It  does  not  show  that  Smith  had  been  placed, 
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by  the  terms  of  the  promise,  in  a  different  situation 
as  to  his  legal  remedy  against  Shaw  &  Black,  than 
he  was  in  before.  It  is  true  that  Black  proves  a 
receipt  in  full  to  Shaw  &,  Black,  from  Smith,  the 
day  the  promise  was  made,  but  unless  it  had  been 
agreed  between  Tompkins  and  Smith,  that  he  should 
discharge  Shaw  &  Black  afc  the  ground  and  conside- 
ration of  the  promise  by  Tompkins  to  pay  their  debt, 
his  giving  them  the  receipt  could  give  no  additional 
validity  to  Tompkins'  promise;  to  have  made  the 
discharge,  it  must  have  been  made  and  understood 
between  the  promissor  atid  promissee,  as  the  conside- 
ration, and  an  element  of  their  agreement.  The  tes- 
timony of  Black  repudiates  any  presumption  that 
might  be  shown  in  favor  of  the  discharge  being  the 
moving  cause  and  immediate  ground  of  the  promise; 
his  testimony  is  conclusive,  that  he  did  not  consider 
himself  and  his  partner,  Shaw,  discharged  by  the 
promise,  but  that  they  would  be,  on  Tomkins'  mak- 
ing payment.  He  says  that  it  was  agreed  and  un- 
derstood, that  the  amount  so  to  be  paid  by  Tompkins, 
should,  when  paid,  be  charged  to  himself  and  Shaw  ; 
but  that  they  had  not  receipted  for  the  same.  The 
inference,  then,  is,  that  the  promise  was  not  intended 
to  discharge  Shaw  and  Black,  the  original  debtors ; 
but,  if  any  was  made,  that  it  was  collateral. 

We  are,  therefore,  of  opinion,  that  a  sufficient, 
new  and  distinct  consideration,  moving  to  the  pro- 
mise, has  not  been  proven,  to  make  it  an  original 
promise,  not  within  the  statute :  and,  that  the  judg- 
ment must  be  reversed. 

If,  in  this  case,  it  had  been  proven,  that  the  dis- 
charge of  Shaw  and  Black,  was  stipulated  between 
the  promisor  and  the  promisee,  I  should,  on  princi- 
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pie,  be  disposed,  still  to  consider  it  as  within  the  sta^- 
tute,  and  void — I  should  call  it  the  promise,  to  pay 
the  debt  of  another,  within  the  meaning  of  the  act. 
Mr.  Roberts,  in  his  excellent  book  on  the  statute 
of  frauds,  (p.  224,)  says,  "  If  I  undertake  to  satisfy 
the  debt  of  a  person,  already  indebted,  in  considera- 
tion of  his  instantaneous  release,  there  seems  to  be 
no  good  reason,  for  saying,  that  this  is  not  a  promise 
to  answer  for  the  debt  of  another,  within  the  reason 
and  contemplation  of  the  act  of  parliament." 

Thisdistinction  has,  however,  been  taken  in  modern 
cases.  I  cannot,  bower,  perceive  its  soundness,  and 
it  is,  in  my  opinion,  to  be  traced  to  a  mere  doubt,  ex- 
ENewR  pressed  in  its  favor,  in  the  case  of  Anstey  vs.  Mar- 
l24-  den*  by  the  Lord  Chief  Justice,  before  whom  it  was 
tried  ;  but  the  case  did  not  turn  upon  that  point.  I 
will,  however  admit,  that  what  was  a  mere  speculative 
suggestion  of  the  Chief  Justice,  in  that  case,  has  been 
admitted,  by  subsequent  Judges,  to  be  a  sound  dis- 
tinction. I  have  not,  however,  found  a  single  case, 
reported,  where  the  question  was  directly  adjudicated: 
it  is  frequently  referred  to  by  way  of  illustrating  a 
case  not  coming  within  the  statute,  and  seems  to  be 
recognised  by  that  distinguished  jurist,  Chief  Justice, 
Kent,  in  Leonard  vs.  Vredenburg?  and  in  the  third 
volume  of  his  Commentaries. 

If  the  question  should  ever  be  directly  presented, 
and  I  should  not  find  that  the  rule  has  been  too  stub- 
bornly settled,  by  adjudicated  cases,  I  shall  feel  dis- 
posed to  reject  the  distinction,  in  principle.  I  think 
there  is  no  difference  between  a  promise,  onconside- 
ratiou  of  giving  day  to  the  original  debtor,  and  his 
discharge — they  both  relate  to  his  indebtedness. 

Saffold,  J-  -not  sitting. 
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HAW-KINS  versus  THE  STATE. 

1.  The  imprisonment,  which  the  act  of  1807,  ("to  punish  crimed 
and  misdemeanors,"  section  5,)  imposes  on  persons  guilty  of 
an  assault  with  an  intent  to  kill,  is  not  to  be  assessed  and  de- 
termined by  the  jury,  but'by  the  court. 

On  points  reserved  from  Monroe  Circuit  court. 

This  was  an  indictment  against  Hawkins,  for 
committing  an  assault  on  Odum,  with  intent  to  kill, 
and  murder.  The  jury  found  the  prisoner  guilty, 
and  assessed  his  fine  to  fifty' dollars,  and  also,  assess- 
ed his  imprisonment  to  forty-five  days. 

The  court  gave  judgment  for  the  fine,  committing 
the  prisoner  to  prison,  until  the  same  should  be  paid, 
with  costs.  The  sentence  for  imprisonment,  as  as- 
sessed by  the  jury,  was  suspended,  until  the  next 
term  of  the  court;  and  it  was  reserved  for  the  de- 
termination of  the  Supreme  court,  as  a  point  novel 
and  difficult,  whether,  according  to  the  statutes  of 
the  State,  thd  court,  or  the  jury,  should  assess  the 
imprisonment  in  a  case  of  this  kind. 

Saffold,  J. — Hawkins  was  indicted  in  the  Circuit 
court  of  Monroe  county,  for  an  assault,  with  intent 
to  kill  and  murder  J.  T.  Odum.  A  trial  was  had, 
when  a  conviction  took  place,  as  follows:  "We,  the 
jury,  find  the  defendant  guilty,  as  charged  in  the 
first  count  of  the  indictment,  and  assess  a  fine  against 
him,  of  fifty  dollars,  and  forty-five  days'  imprison- 
ment.    Martin  Greer,  foreman. " 

It  is,  therefore,  considered,  by  the  court  now  h$re, 


64  CASES  DETERMINED, 


HAWKINS  VS.  THE  STATE. 


that  John  jG-ayle,  Governor  of  the  State  of  Alabama, 
and  his  successors  in  office,  do  recover  from  the  said 
James  H.  Hawkins,  the  sum  of  fifty  dollars,  the  fine 
assessed  by  the  jury  aforesaid— together  with  the 
cost  of  this  prosecution  ;  and,  that  the  said  Hawkins 
stand  committed  in  the  custody  of  the  sheriff",  until 
the  fine  and  costs  are  paid/' 

The  record  further  states,  that  the  court  suspend- 
ed the  sentence  of  imprisonment,  until  the  next  term 
of  the  court ;  and  reserved  for  the  opinion  of  the 
Supreme  court,  as  a  novel  and  difficult  question,  the 
point,  whether,  under  the  statutes  of  the  State,  the 
court  or  the  jury  should  assess  the  imprisonment,  to 
be  inflicted  on  one  who1  commits  an  assault  with  in- 
tent to  murder. 

The  act,  under  which  this  conviction  was  had,  is 
that  "  to  punish  crimes  and  misdemeanors,"  of  1807, 
section  five.  It  provides,  that  in  case  of  conviction 
of  the  offence  here  charged,  the  convict  "  shall  be 
amerced  in  such  sum  as  shall  be  assessed"  against 
him,  or  her,  by  the  verdict  of  the  jury,  and  impris- 
oned a  term,  not  exceeding  one  year:  and  shall  also 
give  security  for  good  behaviour,"  &c. 

The  doctrine  of  the  common  law,  in  all  cases,  pu- 
nishable by  fine*  and  imprisonment,  is,  that  the 
jury  have  only  to  find  the  accused  guilty  or  not 
guilty ;  and  .it  rests  with  the  court  to  determine 
both  the  fine  and  imprisonment :  the  Statute  above 
cited,  is  therefore,  an  innovation,  upon  the  rules  of 
the  common  law,  so  far  as  it  transfers  powers  from 
the  court  to  the  jury ;  and  to  entitle  it  to  that  con- 
struction, the  intention  of  the  legislature  should  be 
clearly  indicated.  This  statute  is  sufficiently  expli- 
cit, in  transferring  the  authority,  in  relation  te  the 
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fine — not  so,  respecting  the  imprisonment— asto  which, 
the  different  construction  is  more  rational.  • 

If  any  doubt  could  remain,  as  to  tjie  correctness 
of  this  construction,  it  is  believed,  the  fifty-third  sec- 
tion of  the  same  act  must  remove  it.  It  directs  that 
no  person  shall,  on  conviction  for  any  offence  "be  fined 
in  a  greater  sum  than  shall  be  assessed  by  the  verdict 
of  a  jury;"  and  that  in  all  cases  where  the  defendant 
shall  plead  guilty,  the  court  "shall  forthwith  impound  a 
jury  to  assess  the  fine,  which  shall  be  inflicted  on  such 
defendant,  or  defendants."  It  makes  no  allusion  to 
any  gafceral  power  in  the  jury  to  inflict  imprison- 
ment. 

It  is  also  observable  that  a  variety  of  other  crimes 
and  misdemeanors,. are,  by  the  same  act,  subjected 
to  punishment  by  fine  and  imprisonment,  but  in  no 
one  instance  has  the  infliction  of  the  imprisonment 
been  transferred  from  the  court  to  the  jury;  the  as- 
sessment of  the  fine  has,  in  several.  By  later  acts  the 
imposition  of  the  imprisonment,  as  well  as  the  as- 
sessment of  the  fine,  in  respect  to  a  few  offences,  par- 
ticularly designated,  has  been  confided  to  the  jury. 
It  is  so  in  reference  to  manslaughter ;  and  in  that 
crime  the  jury  have  a  discretion  to  impose  both  fine 
and  imprisonment,  or  either  alone.  This  construc- 
tion of  the  various  statutes  referred  to,  is  believed, 
most  generally,  to  have  prevailed,  as  we  think  it  ought 
to  have  done. 

The  preceding  remarks  were  deemed  proper  for 
the  purpose  of  removing  any  doubt,  in  future,  as  to 
the  construction  of  the  statutes  in  this  respect.  But 
the  question  intended  to  be  reserved,  has  not  been 
presented  in  the  requisite  form  and  manner,  to  entitle 
it  to  revision  here.     The  circuit  court  docs  not  ap- 
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^pear  to  have  adjudicated  the  question.  It  has  not 
passed  sentence  of  imprisonmexit  against  the  convict 
according  to  the  verdict,  or  for  any  other,  term,  ex- 
cept the  usual  order  for  confinement,  until  the  fine  and 
costs  were  paid ;  nor  does  it  appear  that  the  court 
declared  any  opinion,  whether  this  power  devolved  on 
the  court  or  jury.-  As  the  record  is,  the  convict  is 
only  subject  to  the  fine  and  costs,  and  imprisonment 
until  paid :  respecting  the  legality  of  this,  no  question 
was  reserved.  If  he  ought  to  have  received  sentence 
for  a  longer  term  of  imprisonment,  he  has  no  right, 
and  is  presumed  to  have  no  wish,  to  complafri  of  it. 
The  case  is  therefore  dismissed  from  this  court. 
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STOWE  versus  SEWALL, 


1.  Before  joinder  in  error,  additional  assignments,  are  allowa- 
ble, of  course  :  but  after  joinder,  only  such  will  be  permitted 
to  be  filed,  as  go  to  the  merits,;  and  then  by  leave  of  the  court. 

2. The  obligor  in  an  attachment  bond,  conditioned  for  the  return  of 
the  property  attached,  or  for  the  satisfaction  of  any  judgment 
rendered;  is  an  incompetent  witness  in  the  attachment  cause. 

3.  Because  an  account  stated,  may  be  declared  on,  as  such,  the 
plaintiff  is  not  precluded  from  introducing  an  account  stated, 
under  any  of  the  assumpsit  accounts,  to  which  it  may  be  ap- 
plicable. 

4./  If,  after  an  action  commenced,  an  account  is  stated  between 
the  parties,  it  may  properly  be  given  in  evidence,  on  the  trial. 

5.  Semble — that  the  absconding  of  a  partner,  gives  no  more 
right  to  another  partner  to  sue  at  law,  than  if  the  former*  had 
not  absconded. 

6.  But  if  an  action  at  law  be  brought  by  one  co-partner  against 
another,  before  final  settlement,  and  afterwards,  before  the 
trial,  a  settlement  takes  place,  and  a  balance  is  struck  be- 
tween the  parties,  the  courts  will  presume  that  the  accounts 
were  thus  settled  with  a  view  to  the  pending  action  :  and  so, 
be  evidence  to  sustain  the  action  :  especially  after  the  defen- 
dant had  absconded. 

7.  The  affidavit  required  in  the  statutes  authorising  the  issuance 
of  attachments,  should  show  what  part,  if  any,  of  the  debt 
sued  on,  is  not  due  ;  and  when  it  will  be  due. 

8.  Where  a  note  was  offered  in  evidence,  in  an  attachment  cause, 
(which'  note  was  not  due  when  the  attachment  issued  ;)  and 
neither  the  affidavit  nor  any  part  of  the  proceedings  showed 
that  fact,  held  not  to  be  admissible. 

In  error  from  Mobile  Circuit  court. 

On  the  17th  April,  1827,  Rufus  Sewall  issued  an 
attachment  in  his  favor,  against  Daniel  Stowe,  as  an 
absconding  debtor,  for  fourteen  thousand  dollars.*— 
There  was  no  specification  of  the  cause  of  action, 
either  in  the  affidavit,  or. on  the  writ;  but,  simply 
that  Stowe  was  "  indebted,  fourteen  thousand  dollars, 
and  that  he  so  absconds/'  &c.     The  attachment  was 
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made  returnable  to  the  November  Term,  1827,  of 
the  Circuit  court  of  Mobile  county ;  and  was  levied, 
on  the  day  it  issued,  on  sundry  goods,  in  the  hands 
of  one  J.  T.  Franklin. 

The  plaintiff,  at  the  November  Term,  1S27,  filed 
his  declaration,  commencing,  "that  Daniel  Stowe, 
late  doing  business  under  the  firm  and  style  of  Stowe, 
Ellis  &  Co.,  was  indebted,"  &c.  It  consisted  ofiive 
common  counts :  first,  for  goods  sold  ;  second,  money 
laid  out  and  expended ;  third,  money  lent  and  advanc- 
ed ;  fourth  money  had  and  received ;  fifth  on  an  ac- 
count, stated — all  in  the  common  form,  and  all  alleg- 
ing the  indebtedness  and  liability  to  have  accrued 
on  the  1st  of  April,  1827.  There  was  no  order  of 
continuance  taken  at  the  November  Term,  1827, 
and  no  appearance  by  the  defendant. 

At  the  February  Term,  1828,  there  being  no  ap- 
pearance by  the  defendant,  the  plaintiff  took  a  judg- 
ment by  default,  and  a  writ  of  enquiry ;  and  the 
case  was  continued  from  term  to  term,  till  Novem- 
ber Term,  1830,  when  the  writ  of  enquiry  was  exe- 
cuted, and  a  finding  by  the  jury,  for  ten  thousand 
seven  hundred  and  eighty-four  dollars  and  three 
cents,  for  which  judgment  was  rendered  for  the  plain- 
tiff. 

The  evidence  upon  which  this  verdict  was  found- 
ed, consisted,  first,  of  a  note,  signed  by  Stowe,  Ellis 
&  Co.,  dated  the  6th  January,  1827,  at  five  months, 
for  two  thousand  five  hundred  dollars,  in  favor  of  R. 
Sewall,  negotiable  at  the  Bank  of  Mobile;  and  was 
indorsed,  by  R.  Sewall,  to  George  Starr:  the  name 
of  George  Starr  was  erased,  but  there  was  no  evi- 
dence when  it  was  done. 

This  note  was  objected  to,  on  the  ground,  that  it 
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did  not  appear  to  be  due.  when  the  attachment  was 
levied ;  and,  that  it  was  not  embraced  by  the  decla- 
ration— it  alleging  the  indebtedness  to  have  occur- 
red on  the  1st  April,  1827 :  and  also,  because  there 
was  no  evidence  to  show  that  it  was  the  property  of 
the  plaintiff  when  the  process  issued;  but  that,  for 
ought  that  appeared,  it  was  the  property  of  Starr — 
it  was  allowed  to  go  to  the  jury. 

The  plaintiff  was  also  permitted  to  read  an  account 
current,  between  Sewall,  and  Stowe,  Ellis  &  Co.,  ex- 
hibiting a  balance  of  five  thousand  nine  hundred  and 
fifty-four  dollars  and  sixty  cents,  duo  to  Sewall, 
this  account  was  dated  at  New  Yoik,  the  30th 
September,  1827,  and  was  signed  by  J.  T.  Franklin, 
assignee  of  Stowe,  Ellis  &  Co.  The  plaintiff,  to 
charge  Stowe  by  this  signature  of  Franklin,  read  to 
the  jury,  an  advertisement  in  the  following  words,. 
from  the  Mobile  Register : 

"The  undersigned  being  about  to  leave  the  State, 
for  New  York,  on  special  and  important  business  to 
himself  and  his  commercial  friends,  for  a  short  pe- 
riod, has  appointed  James  T.  Franklin,  with  full 
power,  to  transact  all  business  appertaining  to  the 
firm  of  Stowe,  Ellis  &  Co.,  during  his  absence. — 
Mobile,  April  16,  1827.      [Signed]  Dan'l  Stowe." 

This  account  current  embraced  a  settlement  of 
sundry  partnership  transactions,  between  the  parties, 
in  which  there  were  credits  and  debits  of  profit  and 
loss,  and  capital  advanced  on  said  partnership  ac- 
count. 

The  reading  of  the  above  account  current  was  ob- 
jected to;  but  the  objection  was  overruled,  and  the 
court  charged  the  jury,  that  one  partner  could  Tsue 
another,  by  attachment,  although  no  settlement  of  the 


70  CASES  DETERMINED 


STOWE  V8.  SEWALL. 


partnership  account  bad  been  made ;  and  that  the  ac- 
count might  be  received  as  evidence  of  the  indebted- 
ness of  the  defendant,  under  said  counts — all  of  which 
was  objected  to  by  the  defendant;  but  which  was 
admitted  by  the  court. 

Several  points  taken  tTp  by  the  court  and  decided, 
on  attachment  laws,  long  since  superseded,  the  Re. 
porter  has  not  thought  proper  to  advert  to. 

Hitchcock,  for  the  plaintiff — Gordon,  contra. 

Taylor,  J.— This  suit  was  commenced  against 
Stowe,  the  plaintiff  in  error,  as  an  absconding  debtor, 
by  process  of  attachment. 

•  Since  the  commencement  of  this  term,  the  plain- 
tiff's counsel  have  asked  to  be  permitted  to  add  an 
9  additional  assignment  of  error,  and,  by  the  direction 
of  the  court,  the  case  has  .been  argued  as  if  that  as- 
signment had  been  filed  in  due  time,  with  the  view 
of  disposing  of  this  motion,  at  the  time  the  opinion 
is  delivered  upon  tfte  general  merits  of  the  case. 

The  second  rule  which  has  beeen  adopted  for  the 
government  of  the  practice,  in  this  court,  declares, 
that  "on  application  to  the  court,  additional  assign- 
ments may  be  filed  before  joinder ;  but  after  joinder, 
only  such  as  will  affect  the  merits  of  the  controversy." 
We  believe  this  rule  to  be  plain  and  unambiguous, 
and  that  it  conveys  an  unquestionable  right  to  make 
the  additional  assignment  in  this  case,  as  there  had 
been  no  joinder  in  error,  when  the  motion  was  made. 
It  is  no  sufficient  answer  to  this,  that  the  court  has 
reserved  the  power  to  regulate  the  exercise  of,  this 
right,  by  requiring  that  application  shall  be  made  for 
leave  to  file  additional  assignments,  in   all  cases*— 
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This  was  intended  to  prevent  conflicts  between  coun- 
sel, with  regard  to  the  time  at  which  the  new  as- 
signment and  the  joinder  were  filed.  The  addition- 
al assignment  will,  therefore  be  taken  into  considera- 
tion, in  the  opinion  now  about  to  be  delivered.  Un- 
der this  assignment  it  is  insisted,  that  the  affidavit 
upon  which  the  writ  of  attachment  was  sued  out,  is 
radically  defective ;  that  it,  should  have  stated  the 
cause  of  action,  or  that  the  cause  of  action  should 
have  been  endorsed  upon  it  or  the  writ ;  that  when 
the  indebtedness  is  by  account,  the  account  should 
be  attached  to  it,  and  it  should  expressly  declare  that 
all  off-sets  and  discounts  had  been  deducted. 

The  second  section  of  the  act  of  1807,  entitled 
"  an  act  establishing  superior  courts,  and  declaring 
the  powers  of  the  territorial  judges,"  in  prescribing 
the  mode  of  issuing  the  writ  of  capias  ad  respondent 
dum,  declares,  that  "  it  shall  be  the  duty  of  the  clerk, 
or  plaintiff's  attorney,  to  endorse  on  the  back  of  the 
writ,  the  cause  of  the  action,  the  nature  of  the  spe- 
cialty, or  the  other  grounds  on  which  the  action  is 
founded."  Asa  copy  of  the  writ  is  to  be  left  with 
the  defendant,  at  the  time  it  is  executed,  this  provi- 
sion was  certainly  intended,  in  part  at  least,  to  in- 
form him  of  the  cause  of  action.  It  has,  however, 
been  well  replied,  by  the  defendant  in  error,  that  thisr 
reason  does  not  extend  to  the  service  of  the  process 
of  attachment.  This  is  a  proceeding,  not  in  perso- 
nam, but  in  rem:  no  information  is  contemplated  to 
be  afforded  to  the  defendant  when  the  process  is  serv- 
ed: a  copy  of  the  writ  is  not  required  to  be  left  with 
him,  for  the  whole  proceeding  is  grounded  upon  the 
presumption  of  his  absence.  But  this  court  has^Stewart 
heretofore  decided*  that  the  omission  to  make  this  en-*30 
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dorsement  upon  a  writ  of  capias  ad  respondendum,  can 
not  be  assigned  as  error;  and  there  is  no  disposition 
to  disturb  that  decision. 

.  The  second  section  of  the  act  of  1807,  entitled, 
"An  act  directing  the  method  of  proceeding  in  courts 
of  "common  law,  and  equity,  against  absconding  debt- 
ors, and  other  absent  persons,"  provides,  that  "  if  such 
plaintiff,  his  or  her  attorney,  agent  or  factor,  shall  swear 
to  the  amount  of  his  or  her  debt  or.  demand,  to  the 
best  of  his  or  her  knowledge  or  belief,  after  deduct- 
ing all  off-sets  and  discounts  due  to  the  defendant; 
and  shall  produce  a  regular  statement  of  his  account 
current,  or  demand,  and  swear  to  the  same — it  shall 
be  lawful  for  such  judge,  &c.  to  grant  an  attachment." 
This  section  does  not  profess  to  give  the  form  of  an 
affidavit;  but.  to  prescribe  its  requisites.  One  of 
those  requisites  is,  that  it  shall  specify  the  amount 
due,  after  deducting  "all  off-sets  and  discounts."  J 
do  not  consider  this  to  mean,  that  the  affidavit,  in 
words,  must  declare;  that  "  all  off-sets  and  discounts" 
are  deducted;  but,  simply,  that  the  plaintiff,  in  as- 
certaining the  amount  due,  shall  deduct  them,  and 
specify,  in  his  affidavit,  the  sum  which  remains,  af- 
ter this  deduction  is  made.  It  is,  however,  explicit- 
ly required,  "  that  the  plaintiff  shall  produce  a 
regular  statement  of  his  account  current,  or  demand, 
and  swear  tQ  the  same." 

It  is  contended,  however,  that  this  part  of  the  af- 
fidavit is  dispensed  with,  by  the  act  of  1814,  entitled 
u  an -act  to  revise,  consolidate,  and  amend  the  seve- 
ralacts  relative  to  justices  of  the  peace  and  consta- 
stables."  The  fifth  section  of  that  act  is  as  follows : 
"  that  when  the  process  shall  be  required  to  be  in  the 
nature  of  an  attachment,  the  justice,  before  issuing 
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the  same,  shall  take  the  affidavit  of  the  plaintiff,  his 
or  her  agent  or  attorney,  of  the  amount  of  the  debtor 
demajid  due,  from  the  defendant,  and  that  he  or 
she  absconds  or  secretes  hirti  or  herself ;  that  he  or 
she  actually  resides  out  of  this  territory,  or  that  he  or 
she  is  about  to  remove  him  or  herself,  or  effects  from 
this  territory,  so  that  the  ordinary  process  of  law 
cannot  be  served  upon  him,  or  her;  and  that  the  at- 
tachment is  not  sued  out  for  the  purpose  of  vexing  or 
harrassing  the  defendant,  or  other  improper  motive,"  . 
&c.  This  provision  relates  only  to  cases  within  the 
jurisdiction  of  justices  of  the  peace;  but  the  fifteenth 
section  of  the  same  act  provides,  "  that  any  justice  of 
the  peace  may  issue  an  attachment  for  any  sum  or 
sums  above  their  jurisdiction,  and  make  the  same  re- 
turnable to  the  superior  court :  Provided,  the  plaintiff 
comply  with  the  terms  and  requisitions  contained  in 
the  fifth  section  of  this  act." 

The  attachment  in  the  case  before  us,  was  sued 
out  before  a  justice  of  the  peace,  under  this  section, 
it  may  be  well  to  inquire  whether  it  is  necessary  to 
annex  a  statement  of  the  account  between  the  par- 
ties, when  the  suit  is  founded  on  one,  and  swear  to  it,  ' 
if  the  amount  be  within  a  justices  jurisdiction?  The 
fifth  section,  which  prescribes  the  affidavit,  in  such 
case,  does  not  require  it..  This  statute  vests  injusti- 
ces, the  authority  to  issue  attachments,  for  the  first 
time,  and  defines  the  acts  to  be  done  by  the  plaintiff. 
He  is  to  make  a  particular  affidavit,  give  bond,  &c. . 
If  it  had  been  intended  that  any  thing  more  should 
have  been  done,  it  is  presumable  it  would  have  been 
pointed  out,  either  by  reference  to  some  other  act,  or 
by  directly  stating  what  it  was.  This  is  the  more 
probable,' as  these  small  suits  are  generally  carried 
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on  without  the  aid  of  counsel,  and  justices  can  not 
be  supposed  to  look  further  than  to  the  directions 
which  are  thus  plainly  given  to  them.  The  affida- 
vit which  has  been  made  in  this  case  would  have 
been  sufficient,  then,  if  the  debt  sworn  to  had  been 
within  the  jurisdiction  of  a  justice  of  the  peace.-  TBut 
the  fifteenth  section  of  the  act  declares,  "that  a  jus- 
tice may  issue  an  attachment  for  any-  sum  above  his 
jurisdiction,  provided,  the  plaintiff  comply  with  the 
terms  and  requisitions  contained  in  the  fifth  section  :" 
thereby  placing  all  on  a  footing,  and  making  that  good 
for  the  larger,  which  would  be  for  the  smaller  sum. 

It  is  also  assigned  as  error,  that  Franklin,  a  wit- 
ness offered  by  the  plaintiff  in  error,  upon  the  trial 
below,  was  rejected  as  incompetent,  because  he  was 
one  of  the  obligors  to  the  replevy  bond. 

It  appears  that  this  bond  was  not  executed  by 
Stowe,  but  by  Franklin  and  others.  It  is  insisted 
that  the  rejection  of  this  witness  was  erroneous,  for  two 
reasons — first,  because  he  had  no  intereet  in  the  event 
of  the  suit,  as  he  occupied  nothing  more  than  the  cha- 
racter of  a  stake  holder :  second,  because  it  was  his  own 
act  to  become  an  obligor  to  the  delivery  bond,  and  he 
could  not,  by  any  voluntary  act,  deprive  the  plaintiff 
in  error  of  his  testimony. 

It  is  quite  evident  that  the  witness  occupied  some 
other  situation  than  that  of  a  stake  holder.  He  had 
entered  into  a  bond  "  to  return  the  property  attached, 
or  to  pay  and  satisfy  the  judgment  which  might  be 
rendered  against  the  defendant."  If  the  specifiapro- 
perty  should  not  be  returned,  in  the  event  of  a  reco- 
very by  the  plaintiff,  and  it  should  be  of  less  value 
than  the  amount  of  that  judgment,  the  witness  would 
be  liable  for  the  deficiency :  he  therefore  might  be 
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interested  in  reducing  the  amount  of  the  recovery. — 
It  can  not  be  supposed  that  he  replevied  the  proper- 
ty, for  the  simple  object  of  retaining  it,  specifically, 
to  answer  the  judgment  of  the  court. 

Nor  is  the  other  reason  more  tenable  in  a  case  like 
this.  The  circumstances  do  not  authorise  the  infer- 
ence, that  the  witness  executed  the  bond  against  the 
consent  of  Stowe.  The  latter,  it  appears  from  the 
evidence  in  the  cause,  had  appointed  him  his  attor- 
ney in  fact,  during -his  absence  from  Mobile  :  he  had 
not  returned  when  the  bond  was  executed,  and,  al- 
though the  bond  was  executed  by  him  individually, 
it  is  a  necessary  inference,  from  the  relative  charac- 
ters'occupied  by  the  witness  and  Stowe,  that  it  was 
done  with  Stowe's  approbation  and  consent.  The 
witness,  then,  was  ^properly  rejected. 

On  the  trial,  an  account,  which  purports  to  be  an 
account  stated,  between  plaintiff  in  error,  and  Stowe, 
Ellis  &  Co.,  signed  by  James  T.  Franklin,  assignee 
of  Stowe,  Ellis,  &  Co.,  dated  30th  September,  1827, 
was  offered  in  evidence,  and,  although  objected  to, 
permitted  to  go  to  the  jury.  This  also  is  assigned 
for  error,  for  several  reasons.  First,  because  the  ac- 
count appears  to  have  been  signed  at  New  York, 
and  the  agency  of  Franklin  was  limited  to  Alabama. 

Second — Because  Franklin  did  not  sign  the  ac- 
count as  agent;  but  as  assignee,  and  no  proof  was  of- 
fered of  his  being  authorised  to  act  in  that  character. 

Third — The  account,  if  proved,  could  not  be  read 
under  any  of  the  counts  in  the  declaration ;  it  having 
been  made  and  signed  after  the  declaration  was  filed. 

Fourth — Because  the  account  purports  to  settle 
partnership  transactions,  and  was  stated  after  the  suit 
was  brought. 
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A  notice  was  published  in  Mobile,  on  the  16th 
Apri],  1827,  the  day  before  the  attachment  was  sued  out 
in  this  case,  by  the  plaintiff  in  error,  as  follows :  "  The 
undersigned  being  about  to  leave  the  State  for  ^New- 
York,  on  special  and  important  business,  to  himself 
and  his  commercial  friends,  for  a  short  period,  has 
appointed  James  T.  Franklin,  with  full  power  to 
transact  all  business  appertaining  to  the  firm  of  Stowe, 
Ellis  &  Co.  during  his  absence/'  The  declaration 
charges  that  the  plaintiff  in  error  carried  on  busi- 
ness in  the  name  of  Stowe,  Ellis  &  Co.;  so  that,  to 
us  it  appears,  that  there  was  no  one  in  partnership 
with  him  in  the  business  conducted  in  that  name. 

The  authority  which  was  vested  in  the  agent  by 
the  power,  does  not  appear  to  be  restricted  to  Mobile, 
or  to  the  State  of  Alabama ;  though  from  the  reason 
assigned  for  the  appointment,  viz :  th$t  Stowe  was 
about  leaving  the  State,  it  is  presumable  it  was  in- 
tended that  he  should  act  in  relation  to  the  business 
in  Alabama,  particularly.  From  the  whole  proceed- 
ings, although  no  where  directly  stated,  it  seems  that 
the  business  of  Stowe,  Ellis  &  Co.,  was  carried  on 
in  Mobile.  But  the  single  circumstance,  that  Frank- 
lin signed  his  name  to  the  account  in  New  York,  is 
no  evidence  of  an  excess  of  authority.  We  must  sup- 
pose the  business,  of  which  this  is  an  aceount,  was 
done  in  Mobile,  and  that  the  books  were  kept  there ; 
the  account  may  have  been  made  out  in  that  place, 
and  an  omission  to  sign  it  supplied  in  New  York; 
and  this  would  not  render  it  the  less  valid,  although 
Stowe  may  have  been  there  when  the  deficiency  was 
supplied.  The  appointment  expressly  vests  in  the 
agent  "  full  power  to  transact  all  business  relating  to 
the  firm  of  Stowe,    Ellis  &    Co.:''  if,  therefore,  it 
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should  appear  that  the  agent  had  acted  beyond  the 
limits  of  this  State — if  Stowe  were  not  at  the  place 
where  he  did  act,  whatever  was  thus*  done  by  him, 
would  be  valid.  The  first  reason,  therefore,  for  this 
objection,  can  not  be  sustained. 

As  to  the  second,  it  is  not  considered  material  that 
the  agent  gives  to  himself  a  wrong  description ;  the 
inquiry  is,  did  he  act  with  authority?  The  account 
as  made  out  was  that  of  Moses  Sewall  with  Stowe, 
Ellis  &  Co.,  and  is  signed  by  James  T.  Franklin, 
while  he  is  proved  to  have  ample  powers  to  act  for 
that  house ;  his  annexing  the  letters  "  assec"  can  not 
vitiate  what  would  be  good  if  that  description  were 
omitted. 

The  third  reason,  it  is  believed,  is  equally  untena- 
ble with  either  of  the  others.  Because  an  account 
stated  may  be  declared  on  as  such,  this  does  not  pre- 
clude the  plaintiff  from  introducing  it  under  other 
counts,  to  which  it  may  be  applicable ;  and  surely  it 
would  he  novel  doctrine  to  determine,  that  if,  after 
action  brought,  the  parties  were  to  state  an  account, 
and  the  defendant  were  to  thus  acknowledge  he  was 
indebted  to  the  plaintiff,  this  could  not  be  given  in 
evidence  on  the  trial,  when  a  verbal  acknowledge- 
ment to  the  same  effect  would  authorise  recovery. 

The  fourth  reason  urged  in  favor  of  the  objection 
to  this  account,  has  produced  more  difficulty;  but  it 
is  not  insuperable.  We  are  inclined  to  the  opinion, 
that  the  absconding  of  a  partner  gives  no  more 
right  to  his  copartner  to  institute  a  suit  at  law  against 
him,  than  if  he  had  not  absconded;  that  equity, 
would  afford  ample  relief;  and,  that  there  is  not,  in 
such  case,  a  "necessity"  for  extending  the  jurisdic- 
tion of  the  courts  of  law,  for  the  purpose  of  embrac- 
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ing  such  a  case,  On  this  point,  however,  we  do  not 
positively  decide,  as  it  is  not  necssary,  in  order  to 
dispose  of  the  case.  We  believe,  that  if  an  action 
of  assumpsit  is  brought  by  one  partner,  against  ano- 
ther, before  a  final  settlement — and  when,  of  course, 
he  had  no  cause  of  action,  at  law — yet,  if,  afterwards, 
and  before  the  trial  of  the  case,  a  final  settlement 
takes  place,  and  a  balance  is  struck  between  them, 
especially  after  one  of  the  partners  has  absconded,  so 
as  to  evade  the  service  of  process,  it  ought  to  be  pre- 
sumed, that  the  accounts  were  thus  settled,  with  an 
express  view  to  the  suit  which  had  been  instituted, 
and  with  the  intention  that  such  account  should  be 
received  as  evidence,  to  sustain  the  action.  In  this 
case,  the  account  was  made  out  by  the  agent  of  the 
partner,  defendant  below;  and,  the  plaintiff,  by  pro- 
ducing it,  showed,  that  he  consented  to  it. 

I  would  again  observe,  that  the  peculiar  situation 
of  the  parties,  produced  by  the  absconding  of  Stowe, 
goes  far  to  confirm  us  in  the  opinion,  that  this  evidence 
was  properly  admitted.  Whether  a  final  settlement 
and  balance  struck,  without  an  express  promise, 
would,  in  ordinary  cases,  support  an  action  by  one 
partner  against  another,  we  leave  to  future  adjudica- 
tion ;  but  if  a  suit  has  been  brought  before  such  set- 
tlement, and  is  then  pending,  it  might  then  be  rea- 
sonable to  presume,  that  it  was  made  to  enable  the 
plaintiff  to  use  it  as  evidence  upon  the  trial. 

A  nofe,  for  two  thousand  two  hundred  and  eighty 
six  dollars,  and  twenfy-two  cents,  executed  by  Stowe 
•to  Sewall,  and  which  did  not  fall  due  until  upwards 
of  a  month  after  the  attachment  was  sued  out,  was 
offered  in  evidence  on  the  trial  below;  and,  although 
objected  to,  was  permitted  to  go. to  the  jury,  and  this 
opinion  excepted  to. 
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It  is  now  insisted,  that  there  was  error  in  admit- 
ting this  note — 

First,  because,  neither  the  affidavit,  nor  any  other 
part  of  the  proceedings,  had,  at  the  time  the  attach- 
ment was  sued  put,  showed,  that  any  part  of  the  in- 
debtedness was  for  a  sum  not  due. 

Secondly,  because  the  declaration,  which  contains 
nothing  but  the  common  counts,  describes  the  whole 
amount  sued  for,  as  due,  before  the  maturity  of  the 
note. 

We  think,  that  if  any  sum  is  claimed,  which  is  not 
'due  at  the  time  the  attachment  is  sued  out,  the  affi- 
davit should  so  state  it ;  and  the  declaration  should  be 
made  to  conform  to  the  facts  of  the  case,  in  this  re- 
spect. The  statutes  seem  to  contemplate  this  cours^ 
although  they'  contain  no*  express  provision  on  the 
subject.  In  the  seventh  section  of  the  act  "relative 
to  justices  of  the  peace  and  constables,"  before  refer- 
red to,  it  is  said,  "  that  on  application  to  any  justice 
of  the  peace^if  the  plaintiff  comply  with  the  fifth  . 
section  of  this  act,  (which  prescribes  the  oath,)  said 
justice  may  issue  an  attachment,  although  the  debt 
or  demand  of  the  plaintiff  may  not  be  due" — plain- 
ly drawing  a  distinction  between  such  debts  as  are, 
and  such  as  are  not  due.  The  fifth  section  requires, 
that  the  plaintiff  shall  swear  to  the  amount  dice" — 
The  seventh  must  have  intended,  that  when  it  was 
not  due,  the  oath  should  be  varied  to  conform  to  the 
change  of  case — as  it  could  not  require  a  suitor  to 
swear  that  a  debt  was  due  when  it  was  not.  The 
correctness  of  this  construction  is  the  more  apparent, 
from  the  provision  which  is  made  for  the  disposition 
of  the  property. 

In  the  seventh  section  of  the  justices'  law  just  re- 
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ferred  to,  it  is  provided,  "that  the  attachment  shall  be 
a  lien  on  the  property  attached,  until  such  debt  or 
demand  becomes  due,  when  judgment  shall  be  ren- 
dered and  execution  issued  :  but,  if  the  property  so 
.attached,  be  clearly  of  a  wasting  or  perishing  nature, 
then  the  same  shall  be  sold,  giving  a  credit  on  the 
sum,  until  the  debt  or  demand  shall  become  due," 
&c.  The  proceedings  should  show  when  the  judg- 
ment is  to  be  rendered;  and,  if  perishable  property  is 
levied  on,  when  the  credit,  on  which  it  is  to  be  sold, 
will  expire — and,  it  would  be  safest  for  the  affidavit, 
itself,  to  show  this. 

The  act  of  January,  1814,  "to  amend  the  attach- 
ment law,"  which  was  the  first  that  authorised  an 
attachment  before  the  debt  was  due,  was  passed  at  a 
time,  when  it  was  required  that  the  plaintiff  should 
produce,  at  the  time  of  suing  out  the  attachment, "  a 
regular  statement  of  his  account  current  or^demand, 
and  swear  to  the  same."  That  act  contained  pro- 
visions greatly  similar— indeed,  almost  identical  with 
those  contained  in  the  seventh  .section  of  the  act,  re- 
lative to  justices  of  the  peace  and  constables,.above  re- 
ferred to.  It  is  essential,  to  enable  the  court  to  make 
the  necessary  orders  for  the  sale  of  perishable  pro- 
perty, or  of  any  other  kind,  which  may  be  required 
by  the  nature  of  the  case,  that  the  affidavit  should 
show  what  part,  if  any,  of  the  debt  sued  on,  is  not  due, 
and  when  it  will  be  due. 

We  do  not  believe  there  is  any  material  variance 
between  the  writ  and  declaration.  The  Circuit  court 
erred  in  permitting  the  note  to  be  read'  to  thejury. 

Judgment  reversed,  and  cause  remanded. 

Lipscomb,  C.  J.,  not  sitting.     ' 
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MITCH IXL  versus  MITCHELL. 

1 .  To  authorise  the  reading  in  evidence,  in  a  court  in  this  State, 
of  the  copy  of  a  devd  recorded  in  another,  it  should  he  shown 
that,  by  the  laws  of  that  State,  such  instruments  are  required 
to  be  recorded,  and  that  the  fecording  office  had  authority 
to  certify  copies. 

2.  To  authorise  the  copy  to  be  read,  on  the  ground  that  the 
original  was  lost,  the  former  existence  of  the  deed,  and  the 
loss  of  it,  should  be  shown  by  the  testimony  of  some  one  ca- 
pable of  identifying  the  paper,  and  not  by  persons  who  could 
not  read,  or  by  hearsay. 

This  was  an  action  of  detinue,  in  Dallas  Circuit 
court,  for  slaves,  brought  by  Mitchell  and  others, 
agaiust  Mitchell.  The  plaintiffs  relied  on  a  deed  of 
gift  from  their  ancestor.  They  offered  in  evidence 
what  purported  to  be  a  copy  of  the  deed,  certified  by 
the  Clerk  of  the  Superior  court  of  Wilkinson  county, 
Georgia,  to  have  been  truly  transcribed  from  the  re- 
cords in  his  office.  To  this  was  annexed,  the  certifi- 
cate of  the  Governor  of  Georgia,  that  the  person  so 
certifying,  was  Clerk,  &c'.  That  this  paper  might 
be  received  as  evidence,  one  of  the  plaintiffs  swore 
that  he  was  the  son  of  Charles  Mitchell,  the  ancestor; 
that  he  received  all  his  father's  papers;  that  he  knew 
•that  the  original  deed  was  not  in  the  possession  of  the 
donees:  that  he  coi^d  not  read  himself,  and  knew 
not  whether  there  ever  was  such  a  deed,  but  had 
heard  it  talked  of  in  the  family ;  that  he  had  heard 
one  of  his  sisters,  who  could  not  read,  say  she  had 
washed  up  a  paper,  which  she  understood  to  be  the 
deed,  in  the  clothes  of  her  father.  The  phintiffs  al- 
so proved  that  the  defendant  had  admitted,  in  con- 
versation, that  there  was  such  a  deed,  and  said,  that 
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Charles  Mitchell  had  promised  to  destroy  it;  and  that 
witness  replied,  that  the  deed  was  recorded.  Anoth- 
er witness,  living  in  Alabama,  swore,  that  he  had 
heard  Mitchell  say  that  the  deed  was  a  nullity.  It 
was  in  proof,  that  the\donor  and  donees  lived  togeth- 
er; that  in  1809,  the  donees  were  minors,  and  that  the 
slaves  continued  in  the  possession  of  Charles  Mit- 
chell till  they  were  purchased  by  the  defendant;  and 
that,  at  the  time  of  the  purchase,  said  Charles  Mit- 
chell was  a  debtor  to  a  considerable  amount. 

The  court  refused  to  permit  the  copy  of  the  deed 
to  be  introduced  in  evidence,  upon  this  proof.  This 
decision  of  the  court,  was  the  cause  assigned  for  error. 

Gordon  for  plaintiff — Pickens,  contra. 

Saffold,  J. — The  plaintiffs  brought  an  action  of 
detinue,  for  sundry  slaves,  against  this  defendant,  in 
the  court  below ;  and  in  support  of  the  action,  offer- 
ed in  evidence,  an  instrument,  purporting  to  be  a 
copy  of  a  deed  of  gift  from  their  ancestor  to  them, 
certified  by  the  clerk  of  the  superior  court  of  Wil- 
kinson county,,  Georgia,  to  have  been  truly  tran- 
scribed from  the  records  of  his  office.  To  this  cer- 
tificate was  also  annexed,  in  due  form,  the  certificate 
of  the  Governor  of  Georgia,  that  the  person  so  certi- 
fying the  copy,  was,  at  the  time^Clerk,  &c.  To  lay 
the  foundation  for  the  introduction  of  the  secondary 
evidence,  one  of  the  plaintiffs  swore  that  he  was  a 
son  of  Charles  Mitchell,  the  ancestor;  that  he  had 
received  all  his  father's  papers,  and  knew  that  the 
original  deed  was  not  in  the  possession  of  the  donees, 
and  "knew  not  where  it  was ;  that  he  himself  could 
not  read,  and  knew  not  whether  there  was  suck  a 
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deed,  but  had  heard  it  talked  of  in  the  family.  He 
had  heard  one  of  his  sisters,  (who  could  not  read,) 
say  she  had  washed  up  a  paper,  which  she  under- 
stood to  be  the  deed,  in  the  clothes  of  her  father. 

The  plaintiff  also  proved,  that  subsequent  to  the 
purchase  of  the  negroes,  by  the  defendant,  in  a  con- 
versation between  the  witness  and  the  defendant,  the 
latter  admitted  that  he  knew  of  the  deed,  and  that 
said  Charles  Mitchell  promised  to  destroy  it ;  to  which 
witness  replied,  that  the  deed  was  recorded.  Anoth- 
er witness,  living  in  Alabama,  swore  that  said  Mit- 
chell said,  he  knew  that  the  deed  was  a  nullity. 

It  was  further  in  proof,  that  the  donor  and  donees 
lived  together ;  that,  in  1809,  the  donees  were  minors; 
that  the,  negroes  were  in  possession  of  Charles  Mit- 
chell, until  purchased  by  the  defendant ;  and  that,  at 
vthe  time  of  the  purchase,  said  Mitchell  was  a  debtor 
to  a  considerable  amount. 

The  Circuit  court  ruled,  that  the  copy  of  the  deed 
could  not,  upon  this  proof,  be  received  as  evidence. 
"  The  rejection,  by  the  court,  of  the  copy  of  the  deed 
of  gift,  in  favor  of  the  plaintiffs,  is  the  cause  assign- 
ed for  error.  • 

.  To  authorise  the  introduction  of  the  copy  of  the 
deed,  the  plaintiffs  should  have  shown,  among  other 
things,  that,  by  the  laws  of  Georgia,  such  conveyan- 
ces are  required  to  be  recorded ;  and,  as  a  conse- 
quence thereof,  that  the  Clerk  recording  them,  or 
keeping  the  record,  had  authority  to  certify  copies. 
If  the  recording  was  an  extra  official  act,  the  Clerk 
had  no  authority  to  certify  the  copy,  as  evidence. — 
The  legality  of  the  procedure  is  not  tu  be  presumed, 
because  it  is  not  the  course  of  the  common  law.— 
11  In  order  to  prove  a  deed,  agreement,  or  other  private 
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instrument,  it  is  necessary,  first,  to  produce  the  deed, 
or  to  excuse  the. omission,  by  proof  that  it  has  been 
lost  or  destroyed,  or  is  in  the  hands  of  the  adverse 
party,  who  has  had  notice  to  produce  it.  For  the 
best  evidence  of  the  contents  of  a  written  instrument, 
•  consists  in  the  actual  production  of  it;  and  secondary 
evidence  of  it  can  not  be  admitted,  until  the  impossi- 
bility of  producing  it,  has  been  manifested  to  the 

•lStarkie,  COUrt."4 

329  The  person,  one  of  the  plaintiffs,  who  held  his  fa- 

ther's papers,  after  his  death,  being  illiterate,  was 
incapable  of  examining  for  the  original  deed ;  some 
of  the  other  plaintiffs,  who  could  read  writing,  could, 
and  therefore  should,  have  made  the  search,  and 
deposed  to  the  result:  this  plaintiff  could  also 
have  proven,  that,  so  far  as  his  knowledge  extended, 
these  were  all  the  papers  of  which  the  decedent  died 
possessed.  The  proof,  by  the  plaintiff  alluded  to, 
that  he  had  heard  his  illiterate  sister  say  she  had 
washed  up  a  paper  in  her  father's  clothes,  which  she 
understood  to  be  the  deed  in  question,  was  whijlly 
inadmissible  and  ineffectual,  because  of  the  incapa- 
city of  the  individual  to  read/or  in  any  way  indenti- 
fy  the  paper  she  had  destroyed;  and  also  the  hearsay 
character  of  the  proof. 

Under  these  circumstances,  the  Circuit  court  did 
right  in  rejecting  the  copy  of  the  deed;  and  the  judg- 
ment must  be  affirmed. 
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M'LAUGHLIN  versus  SIMPSON. 

1.  In  a  bill  in  Chancery,  filed  by  one  co-partner,  to  compel  a 
settlement  of  the  co-partnership  accounts;  it  is  competent 
for  the  complainant  to  join  with  his  own  claims,  those  of  a 
deceased  partner — the  complainant  being  the  administrator 
of  the  latter. 

2.  All  that  can  be  required  in  the  conduct  of  an  agent,  is  to  pur- 
sue the  instructions  of  his  principal,  if  any  have  been  given. 

3.  But  if  the  powers  of  an  agent  are  discretionary,  then  he  will 
be  held  to  act,  to  the  best  of  his  judgment,  for  the  advantage 
of  his  principal;  and  should  he  fail  in  his  judgment,  and  his 
principal  suffer  thereby,  the  agent  is  not  accountable  for  the 
loss. 

4.  But,  where  business  has  been  assumed  by  one,  without  the 
consent,  and  in  violation  of  the  rights,  of  others,  he  will  be 
held  to  a  strict  account;  and  be  liable  for  as  much  as  might 
have  been  made  by  the  best  management. 

This  was  a  suit  in  Chancery,  in  t)allas  Circuit 
court;  to  compel  a  settlement  and  disclosure  of  part- 
nership accounts.  The  bill  was  filed  by  Simpson, 
in  his  own  right,  and  as  the  administrator  of  Wil- 
liam Read,  deceased,  against  JVTLaughlin — all  co- 
partners of  the  late  firm  of  M'L'aughlin,  Read  & 
Sampson.  A  decree  was  had  in  favor  of  the.  com- 
plainant ;  and  the  case,  by  writ  of  error  was  brought 
into  this  court.  The  decree,  and  its  affirmance  here, 
having  been  rendered  on  a  most  voluminous  exhibit 
of  facts,  they  are  not  detailed  at  length 

The  case,  among  other  matters,  was  chiefly  argu- 
ed upon  two  points  of  law,  to  wit :  the  question, 
-whether  Simpson  could  join,  in  his  own  bill,  the 
claims  of  Read,  his  intestate  co-partner;  and  a  ques- 
tion of  agency — M'Laughlin  having  acted  as  the 
agent  of  the  firm.     From  the  record,  it  appeared, 
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that  M'Laughlin,  under  an  arrangement  with  the 
firm,  went  to  New  York  to  settle  the  co-partnership 
debts ;  but  failed  to  do  so. 

Gordon,  for  plaintiff  in  error — Pickens,  contra. 

Lipscomb,  C.  J. — The. first  error  relied  on,  by  the 
plaintiff  in  error,  is,  that  there  is  a  misjoinder  of  par- 
-  ties  complainant. — That  Simpson,  as  a  partner,  could 
not  join  the  claims  of  Read,  the  deceased  partner, 
with  his  own,  by  becoming  administrator  of  Read. 
We  can  perceive  no  objection  to  Simpson's  seeking 
an  account,  both  for  himself  and  for  Read,  his  intes- 
tate, in  the  same  bill:  the  privity  of  interest  was  the 
same  between  himself  and  his  deceased  partner, 
whose  administrator  he  had  become;  and,  it  would 
have  been  incurring  the  trouble  and  expense  of  two 
suits,  to  have  required  him  to  file  a  se  parate  bill,  as 
administrator  of  Read.  If  Read's  administrator  had 
wished  M'Laughlin  to  account  for  a  distinct  co-part- 
nership, there  would  have  been  good  reason  to  re- 
quire the  bill  to  have  been  separate  ;  but  Simpson's 
claims,  in  his  own  right,  and  as  representative  of 
Read,  originated  in  the  same  transaction. 

The  second  error  relied  on,  is,  that  the  decree  dis- 
poses of  the  ware-house,  as  firm  property^,  when  the 
charge  in  the  bill  is  not  sufficient  to  let  in  the  proof, 
that  established  the  fact  of  its  having  been  purchased, 
for  the  use  of  the  firm.  The  bill  charges,  that  a 
lease  was  obtained  by  the  firm,  in  writing,  fyr  a  lot, 
in  the  town  'of  Sclma,  and  that  a  warehouse  was 
built  thereon,  with  the  funds  of  the  firm,  and  em- 
ployed in  the  same  manner :  when  the  answer  de- 
nies, ttfat  a  lease  was  obtained  by  the  firm ;  but,  that 
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it  .was  obtained  by  M'Laughlin,  individually — and  he 
proves,  that  the  deed  of  lease  was  obtained  in  his 
own  name. 

It  is  contended,  that  the  bill  should  have  charged, 
the  fact,  as  it  existed,  that  the  title  was  in  the  name 
of  M'Laughlin ;  but,  that  it  was  for  the  use  of  the 
firm. — That  the  inference  from  the  bill,  i§,  that  the 
lease  was  in  the  name  of  the  firm.  It  is^adrnitted, 
that  the  testimony  is  sufficient  to  prove  a  resulting 
trust  for  the  firm,  if  it  had  been  so  charged.  The 
charge,  we  believe  to  be  broad  enough  to  let  in  the 
proof.  The  bill  does  not  assume  to  set  out  the  par- 
ticular manner,  in  which  the  le^se  was  obtained  for 
the  firm ;  and  it  only  charges,  that  it  was  obtained, 
by  the  firm.     Now,  if  it  was  obtained  for  such  pur- 

'  poses,  aud  the  title  is  in  the  name  of  M'Laughlin,  the 
averment  would  he  verified. 

'  The  third  error  relied  on,  is,  that  it  does  not  appear, 
all  of  the  debts  of  the  firm,  were  paid ;  and  that,  until 
they  have  been  paid,  Simpson  had  no  right  to  call  on 
M'Laughlin  to  account,  and  was  not  entitled  to  adivi* 
dend  of  the  profits.  The  bill  and  the  testimony  show, 
that,  if  the  debts  were  not  all  paid,  they  were  very  near- 
ly so :  and,  there  is  no  sufficient  reason  shown,  why 
they  were  not  all  paid — as  the  master's  report  shows 
a  large  balance,  in  the  hands  of  M'Laughlin,  out  of 
which  he  ought  to  have  paid  the  debts,  if  any  re- 
mainedunpaid.  Under  such  circumstances  he  would 
not  be' allowed,  in  a  court  of  chancery,  to  shelter  him- 
self from  advancing  to  his  late  co-partners,  their  share 
of  the  assets  in  hand,  by  the  suggestion,  merely,  that 
the  debts  were  not  all  paid — it  would  be  iniquitous  to 
tolerate  such  a  defence.  He  should  have  shown 
what  debts  remained  to  be  paid,  and  the  reason  why. 
they  were  permitted  to  be  out-standing. 
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The  fourth  error  relied  on,  is,  that  the  court  left  tbfr 
three  notes  given  by  the  complainant,  Simpson,  to 
Douglass,  the  special  agent  of  the  firm;  undisposed 
of  by  the  decree.  The  reason  expressed  in  the  de- 
cree, for  not  disposing  of  those  notes,  seems  to  me 
altogether  satisfactory.  That  McLaughlin  had  caus- 
ed suit  to  be  brought  on  them,  at  law,  and  that,  there- 
fore, they  would  be  left  to  the  action  of  that  court  to 
which  he  had  resorted. 

The'  fifth  error  relied  on,,  is,  that  the  decree  is  for 
too  much— that  it  over-estimates  the  neat  profits  of 
the  ware-house.  I  believe,  that  in  some  of  its  de- 
tails, there  is  error  in  the  calculation* of  the  ware- 
house profits;  but>  that,  in  the  aggregate,  if  there  is 
error  at  all,  it  is  not  to  the  prejudice,  but  to  the  ad- 
vantage of  M'Laughlin. 

The  annual  neat  profits  of  the  ware-house,  is  below 
the  estimate  that  would  be  fixed,  as  an  average,  by  the 
witnesses  best  informed  on  that  subject.  [  do  not  think,  - 
that  M'Laughlin  is  entitled  to  the  liberal  construction, 
on  his  acts,  that  an  agent  in  the  discharge  of  discre- 
tionary powers,  vested  in  him  by  his  principal,  might 
claim.  AH  that  we  can  require  at  the  hands  of  an  agent, 
is  topursue  the  instructions  of  his  principal,  if  any  have 
been  given:  if  his  powers  are  discretionary,  then,  that 
he  shall  act  to  the  best  of  his  judgment,  for  the  ad- 
vantage of  his  principal ;  and,  should  he  fail,  in  his 
judgment,  dnd  his  principal  suffer  thereby,  the  agent 
is  not  accountable  for  the  loss.  But,  where  the  bu- 
siness has  been  assumed,  without  the  consent,  and 
in  violation  of  the  rights  of  others,  he  should  be  held 
to  a  strict  account;  and  should  be  held  to  account 
for  as  much  as  could  have  been  made,  by  the  best 
of  management.     He  is  to  be  looked  on,  in  the  light 


JUNE  TERM,  leU2. 


89 


of  an  intruder,  and  entitled  to  no  indulgence.  I  think, 
therefore,  that  M'Laughlin  is  not  over-charged  in 
the  aggregate  of  the  profits  of  the  ware-house;  but, 
that  it  is  less  than  it  ought  to  have  been.  The  testi- 
mony shows,  that,  at  least  one  year,  he  might  have 
rendered  the  profits  greater.  And,  as  he  was  an  in- 
truder, nothing  should  have  been  allowed  him,  for 
his  risk  in  the  management  of  the  ware-house. 

The  last  error  relied  on,  is,  that  there  was  no 
schedule  of  the  testimony,  accompanying  the  mas- 
ter's report. 

This  objection  ought  to  have  been  taken  below. 
If  it  had,  the  Chancellor  could  have  required  the 
master  to  furnish  the  testimony.  A-  schedule  of  the  * 
testimony,  is  designed  for  the  benefit  of  the  Chan- 
cellor— to  enable  him  to  decide,  .whether  the  excep- 
tions taken  to  the  report,  or  before  the  master,  should 
be  sustained.  The  decree  does  not  show,  that  this 
exception  was  taken  below ;  nor  does  any  part  of  the 
record  show  it,  to  us.  We  are  therefore,  to  conclude, 
that  no  objection  was  made,  on  that  ground,  on  the 
hearing  before  the  Chancellor. 

I  am  of  theopinion,  that  the  decree  should  be  affirm- 
ed, at  the  cost  of  M'Laughlin — both  as  to  the  cost  in 
this  couft,  and  the  court  below. 

Taylor,  J. — The  opinion  of  the  Chief  Justice, 
being  in  favor  of  an  affirmance,  will,  of  course,  de- 
cide the  case.  On  all  the  points  of  law,  which  have 
been  made  in  the  argument,  I  agree  with  him;  but 
we  differ  in  opinion,  as  to  what  the  decree  should  be, 
on  the  facts. 

•  I  think,  the  notes  given*  by  the  complainant,  to 
Douglass,  and  which  have  been  sued  on,-  for  the  de- 
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fendant's  use,  should  t>e  embraced  in  the  decree,  and 
settled.  The  object  of  the  suit,  is  to  settle  the  part- 
nership business — and  it  should,  as  far  as  possible, 
be  finally  adjusted.  The  circumstance,  of  suits  at 
law  having  been  brought  on  these  notes,  can  make 
no  difference.  The  suit  in  chancery  was  not  insti- 
tuted by  the  partner,  who  brought  the  suit  at  law ; 
and,  even  if  it  had  been,  I  can  see  no  good  reason 
for  excluding  these  notes  from  our  consideration,  when 
the  object  is  to  do  justice  between  the  parties. 

I  think,  too,  that  the  amount  of  debts  due  from 
the  firm,  should  be  deducted  from  what  the  plaintiff 
has  received,  and  not  accounted  for,  and*  a  decree 
rendered  for  the  complaintants,  and  decedant,  Read's 
proportion  to  the  balance.  The  debt  to  Read  should 
also  be  specifically  provided  for.  It  is  intended  that 
it  shall  be  paid  out  of  the  sum  decreed  in  favor  of 
the  complainant:  but  the  decree  should  expressly 
say  so. 

•  As  to  the  ware-house  profits,  I  agree,  that  the  de- 
fendant does  not  occupy  ground  which  entitles  him 
to  favor;  yet,  itis  intended  to  give  him  strict  jus- 
tice. The  accounts  rendered  by  him,  I  think,  are 
so  "far  sustained  by  the  depositions  of  Douglass  and 
O'Neal,  as  to  carry  reasonable  evidence  of  their  cor- 
rectness. The  opinions  of  men,  as  to  the  gross  pro- 
fits of  any  business,  are  entitled  to  little  weight, 
when  compared  with  regular  accounts,  even  slightly 
proved.  The  most  of  men  form  exaggerated  esti- 
mates of  such  profits,  especially,  if  they  are  in  a  si- 
tuation to  contribute  to  themselves.  According  to 
my  impressions,  a  thousand  and  fifty  dollars,  \would 
be  about  the  proper  sum,  which  should  be  consider- 
ed to  be  in  the  hands  of  the  defendant,  on  this  score, 
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with  interest  to  be  aided  to  the  amount  received, 
after  paying  expenses, each  season.  This  would  be* 
formed  ax  follows  :  five  hundred  and  seventy-seven 
dollars  and  twenty-two  cents,  for  the  seasonof  1826 
and  ?7;  three  hundred  and  sixty-one  dollars  and  ninety 
cents,  for  the  season  of  1828 'and  '9;  four  hundred 
dollars,  for  the  season  1829  and  '30;  sixty-one  dol- 
lars and  seventy-five  cents,  for  the  balance  of  the  sea- 
son of  1 825  and  '6,  after  the  plaintiff  in  error  tookpos* 
session  of  the  ware-house :  from  this,  deduct  three 
hundred  and  fifty  dollars  and  eighty-seven  cents,  the 
loss  sustained  in  1827  and  '8.  This  loss  is  account- 
ed for  in  a  satisfactory  manner.  It  appears,  that 
Weaver,  who  had  an  inferior  ware-house,  at  the  same 
place,  reduced  the  storage  charged  on  cotton,  the  on- 
ly source  of  profit,  from  twenty-five  cents  a  bale,  the 
usual  price,  to  twelve  and  a  half:  the  plaintiff  in 
error,  finding  .himself  losing  custom  Joy  this,  reduced 
it  to  ten  cents;  and  was,  in  addition,  compelled  to 
pay  considerable  sums,  for  necessary  repairs. 

I  will  remark,  that  I  hope  never  to  see  a  case  in  the 
situation  of  this,  in  this  court,  again.  Without  "per- 
forming a  great  part  of  the  duties  which  should  have 
devolved  updn  the  master,  it  is  impossible  to  make  a 
decree.  It  is,  indeed,  safer,  for  the  partices  to  bring 
their  cases  here,  properly  prepared  for  our  final  ac- 
tion— as  it  cannot,  reasonably  be  expected,  that  the 
members  of  this  court,  amidst  all  their  necessary  Vo- 
cations, can  take  time,  minutely  to  examine  the  details 
of  such  a  mass  of  papers.  Fully  one  half,  proba- 
bly two-thirds  of  this  budget,  forms  really  no  part 
of  the  record,  and  ought  not  to  be  put  upon  the  record 
books  of  this  court. 
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WILSON  versus  JORDAN.* 

1.  It  is  no  defence  to  an  action,  brought  upon  a  promissory  note, 
that  the  note  had  been  executed  in  consideration  of  the  pur- 
chase of  real  estate;  the  title  to  which  was  alleged  to  be  de- 
fective, and  incumbered  by  a  paramount  title;  no  fraud  being 
alleged,  and  it  appearing  that  the  vendee  had  enjoyed  pos- 
session long  before  the  alleged  incumbrance  ensued;  and, 
that  there  had  been  no  judicial  test  of  the  validity  of  the  title, 
and  no  eviction  had. 

2.  Whether  the  20th  section  of  the  act  of  1803,b  on  the  subject 
of  constructive  covenants,  applies  to  absolute  conveyances  in 

fee  simple,  or  to  conveyances  of  limited  estates,  leaving  a  re- 
versionary interest,  certain  or  contingent,  in  the  grantor  and 
his  heirs — -Quare. 

3.  If  a  failure  of  consideration  in  the  sale  of  land, (or  personal  es- 
tate,) be  the  result  of  fraudulent  intention  in  the  vendor,  espe- 
cially if  it  relate  to  the  quantity  or  quality  sold;  such  failure 
may  constitute  a  legal  defence  to  an  action,  brought  to  recov- 
er the  purchase  money. 

4.  Generally,  however,  the  injury  by  the  failure  of  considera- 
>   tion,  must  have  been  sustained  before  the  remedy  is  sought; 

either  by  using  it  as  matter  of  defence   to  an  action  for  the 
purchase  money,  or  as  the  ground  of  an  independent  action. 

5.  If  a  failure  of  consideration  arise  from  the  conveyance  of  a 
land  title,  which  is  defective,  by  reason  of  a  paramount  title, 
in  another,  or  other  incumbrance;  the  invalidity  of  the  title, 
(or  the  incumbrance,)  must  have  been  ascertained  by  an  evie 
tion,  or  something  tantamonnt  thereto,  before  relief  can  be 
sought. 

6.  But  in  cases  of  fraud,  this  rule  would,  it  seems,  be  properly 
extended,  so  as  to  authorise  redress,  under  similar  circum- 
stances, whenever  the  injury  could  be  sufficiently  ascertained. 

7.  In  such  cases,  neither  the  necessity  of  disturbance  in  the  en- 
joyment, nor  the  doctrine  of  eviction,  can  apply. 

This  was  an  action  of  debt,  in  Greene   Circuit 
court,  brought  by  the  defendant  in  error,  upon  a 


•This  case  was  decided  at  January  term,  1832 ;  but  the  opinion  having  been 
taken  from  the  files,  and  misplaced,  it  but  lately  came  to  the  Reporter's  posee* 
sion.  N 
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promissory  note.  The  facts  of  the  case  disclosed, 
that  the  note  sued  on,  had  been  executed  in  conside- 
ration of  the  purchase  of  real  estate. 

Under  the  pleas  of  the  general  issue  ;  want  of,  and 
failure  of  consideration,  it  was  endeavored  to  be  shown 
by  the  defendant,  that  there  was  an  outstanding  pa- 
ramount title  existing  against  the  estate,  in  considera- 
tion of  which  the  note  had  been  made. 

The  note  was  given  in  payment  for  a  house  and 
lot,  which  had  been  conveyed  by  Jordan  to  Wilson ; 
Wilson  conveyed  to  one  Cooper,  who,  at  the  time  of  the 
decision  below,  was  shown  to  have  been  in  possession. 
Wilson  proposed  proving,  in  the  court  below;  that 
no  deed  conveying  the  property  to  Jordan,  (his  ven- 
dor) could  be  found  in  the  proper  office,  in  Greene 
county;  and  that  the  house  and  lot,  had  been,  before 
that  time,  sold  by  the  Sheriff,  as  of  the  estate  of  Mar- 
tin, the  vendor  of  Jordan.  No  judicial  test  of  the  va- 
lidity of  Jordan's,  or  other  title,  had  been  had,  and 
no  eviction ;  nor  was  fraud  relied  on  in  the  trans- 
action. The  court  below  rejected  the  evidence  of 
these  facts ;  which  was  excepted  to  and  relied  on  in 
this  court,  as  error. 

Safpold,  J. — Jordan  instituted  an  action  of  debt, 
ia  Greene  Circuit  court,  against  Wilson,  as  maker 
of  a  promissory  note,  payable  to  Jordan,  for  three 
hundred  dollars.  The  pleas  were,  the  general  issue ; 
want  of  consideration,  and  failure  of  consideration. 
The  plaintiff  below  obtained  a  verdict  and  judgment 
From  a  bill  of  exceptions,  taken  on  the  trial,  by  the 
defendant  below,  it  appears  that  one  John  F.  Martin 
sold  a  house  and  lot  to  Jordan,  and  executed  to  him 
a  deed.     That  Jordan,  in  Octoeer,  1826,  being  in 
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poSvSession,  sold  the  house  and  lot  to*  the  defendant,. 
Wilson;  executed  t  >  him  a 'deed,  and  gave  him  pos- 
*  session  of  the  promise::,  for  which  the  aforesaid  note 
was  given.  That  about  a  year  after  this  sale,  Wil- 
son sold  the  same,  to  one  Cooper,  and  gave  him  pos- 
session, which  he  retains.  It  further  appears  that 
said  defendant,  Wilson,  offered  to  prove  that  no  deed 
conveying  the  lot  to  Jordan,  had  been'  recorded  in 
Greene  county;  also,  to  prove  by  the  sheriff,  and 
the  production  of  the  execution,  that  the  house  and 
lot  had  been  sold  to  Daniel* Greene,  by  the  sheriff, 
to  satisfy  an  execution  against  Martin,  the  first  grant- 
er  as  aforesaid,  in  September,  1829.  The  note,  it 
will  be  observed,  was  executed  in  October,  1826  :  the 
suit  commenced  in  August,  1839,  and  the  trial' was 
had  at  March  term,  1S30. 

The  court,  on  motion  of  the  plaintiff,  below,  re- 
jected the  evidence  offered,  to  prove  the  failure  of 
consideration,  as  aforesaid. 

The  rejection  of  this  evidence  is  the  cause  assign- 
ed for  error. 

The  appellant,  Wilson,  contends  that  it  was  com- 
petent for  him  to  introduce  evidence,  going  to  estab- 
lish a  failure  of  title  of  the  vendor,  as  a  defence  to 
the  action  on  the  note:  and  that  though  there  had 
been  no  eviction  in  fact,  the  circumstances  operate  as 
an  eviction  in  law,  and  constitute  a  legal  defence. 

The  adverse  party  controverts  these  positions ;  and 
contends,  that  the  sheriff's  title  may  be  invalid,  or 
,  never  prosecuted*  or,  should  it  ever  be  prosecuted 
to  eviction,  it  does  not  appear  what  were  the  cove- 
nants in  the  deed,  or  whether  there  were  any ;  also, 
that  an  eviction,  by  a  title,  to  which  the  covenants  do 
not  extend,  imposes  no  responsibility  on  the  vendor, 
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either  in  law  or  equity.  He  further  contends,  that 
where  a  purchaser  has  taken  a  defective  title,  and  can 
not  recover  against  his  immediate  vendor,  his  only 
recourse  is  to  the  covenants  of  the  earlier  vendors, 
many  of  which  may  run  with  the  land ;  also,  that 
Wilson  and  his  vendee,  having  had  possession  near 
three  years  before  the  sale,  and  received  the  mesne 
profits,  the  failure  of  consideration,  if  any,  is  but  par- 
tial which  is  not  available  at  law. 

It  is  to  be  observed,  na  question  has  been  raised 
respecting  the  sufficiency  of  the  proof,  that  jthe  seve- 
ral conveyances  were  duly  executed  as  stated.  It  is  . 
not  shewn  what  covenants,  or  whether  any,  wTere  ex- 
pressed in  them.  Nor  is  the  precise  date  of  the 
judgment  shewn,  but,  from  the  record  and  argument, 
we  assume  the  fact  that  it  was  not  until  recently  be- 
fore the  sale,' and  about. the  time  the  suit  was  com- 
menced on  the  note. 

The  effect  of  the  statute,1  creating  constructive  co- 
venants, relied  on  by  the  appellant,  is  not  unworthy 
of  consideration.  It  provides,  that  in  all  deeds, 
"  whereby  any  estate  of  inheritance,  in  fee  simple, 
shall  hereafter  be  limited  to  the  grantor,  or  his  heirs, 
the  words  grant,  bargain,  sell,  shall  be  adjudged 
an  express  covenant  to  the  grantee,  his  heirs  and  as- 
signs, to  wit :  that  the  grantor  was  seized  of  an  inde- 
feasible estate,  mfee  simple;  freed  from  incumbran- 
ces, done  or  suffered  from  the  grantor,  (except  the 
rents  and  services  that  may  be  reserved,)  as  also,  for 
quiet  enjoyment  against  the  grantor,  his  heirs  and  l 

assigns ;  unless  limited  in  express  words  contained 
in  such  deed ;  and  the  grantee,  his  heirs,  &c.  and  as- 
signs, may,  in  any  action,  assign  breaches,  as  if 
such  covenants  were  expressly  inserted."4  *   238 
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There  appears  some  difficulty  in  the  construction 
of  this  statute ;  whether  the  section  quoted  was  in- 
tended to  be  applied  to  absolute  conveyances,  in  fee 
simple,  or  to  conveyances  of  limited  estates,  leaving  a 
reversionary  interest,  either  certain  or  contingent,  in 
the  grantor  and  his  heirs.  The  least  intelligible  part 
of  the  section,  are  the  words,  "  whereby  any  estate  of 
inheritance,  in  fee  simple  shall  vhereafter  be  limited 
to  the  grantor  or  his  heirs"  If,  according  to  the  true 
construction  of  this  statute,  it  refers  to  conveyances 
mfee  simple,  and  creates,  by  its  own  operation,  (as 
is  contended,)  a  general  warranty  of  title  and  cove- 
nant, for  quiet  enjoyment,  by  the  grantee,  his  heirs 
and  assignees,  it  excludes  from  this  state,  the  source 
from  which  have  arisen  many  of  the  most  intricate 
and  important  questions  relative  to  the  tenure  of  real 
estate,  and  the  responsibility  of  vendors. 

If,  on  the  contrary,  the  statute  can  only  apply  to 
conveyances  of  estates,  on  condition,  or  limited  in  du- 
ration ;  or,  if  it  creates  warranties  and  covenants,  on- 
ly against  subsequent  alienations,  or  incumbrances 
by  the  grantors,  and  their  heirs,  then  it  can  have  no 
influence  on  cases  like  the  present :  and  in  this  view 
of  the  subject,  unless  we  should  infer,  as  the  contrary 
is  not  shewn,  that  the  deed  did  contain  *full  cove- 
nants, or  warranties,  the  positions  assumed  by.  the 
counsel  for  the  appellee,  would  be  unanswerable — 
that,  in  as  much  as  the  conveyances  have  been  exe- 
cuted by  the  necessary  parties,  if  the  purchaser  has 
been,  or  should  be,  evicted  by  a  title  to  which  the 
covenants  do  not  extend,  he  can  not  withhold  the 
348f$°3;— purchase  money,  either  in  law  or  equity  ;  unless  it  be 
?7°<> w^Ui!' on  an  a^eoat^on  oi  fraud  distinctly  made,  and  suffi- 
ce r  84."  ciently  sustained. * 
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But  as  the  effect  of  this  statute  was  not  fully  dis- 
cussed in  the  argument — as  we  are  not  satisfied  re- 
specting the  construction,  and  as  other  questions  in- 
volved are.  fully  decisive  of  this  case,  we  decline,  on 
this  occasion,  declaring  any  construction  of  the  sec- 
tion alluded  to. 

If  the  alleged  defect  of  title  had  not  been  suffi- 
ciently ascertained,  and  could  not  be  legally  tested,  in 
this  action,  the  consequence  must  be,  tjiat  the  defence 
insisted  on,  ought  not  to  have  been  sustained. 

The  case  of  Frisby  vs.  Hoffnagle*  is  much  relied ■uJohnR. 
on,  in  support  of  the  defence  offered  against  this 
note.  That  action  was  brought  to  recover  the 
amount  of  notes,  given  to  secure  the  purchase  mo- 
ney of  a  tract  of  land,  conveyed  by  a  deed  with  war- 
ranty. There,  before  the  conveyance  was  executed, 
a  judgment,  had  been  obtained  against  the  plaintiff, 
and  after  the  notes  were  given  by  the  defendant,  the 
land  was  taken,  by  virtue  of  an  execution  on  that 
judgment  and  sold,  and  conveyed  by  the  sheriff. — 
The  plaintiff  proved  that  the  defendant  had  not  been 
evicted  or  disturbed  in  his  possession  of  the  land,  by 
the  purchase  at  the  sheriff's  sale.  The  Judge  be- 
ing of  opinion,  that  the  consideration  had  failed,  di- 
rected the  .plaintiff  to  be  non-suited,  with  leave  to  % 
move  to  set  aside  the  non-suit.  The  supreme  court 
held,  that  the  consideration  had  entirely  failed :  for, 
although  the  defendant  had  not  then  been  evicted, 
he  was  liable  to  be  so,  and  would  be  responsible  for 
the  mesne  profits;  amd,  that  it  was  competent  for  the 
court  to  do  justice,  at  once,  and  avoid  circuity  of  ac- 
tions. It  is  true,  however,  as  contended,  by  the  ap- 
pellee, that  this  case  sustained  the  doctrine  of  relief, 
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by  way  of  defence,  to  a  greater  extent  than  it  had 
been  usually  carried  in  that  State;  and  its  authority 
has  been  subsequently    questioned — nor  do  the  au- 
p.^note  thorities,*  citpd  by  the  court,  in  support  of  this  de- 
iT2 348^7  c^on>  we^  sustain  it.      But  that  case,  according  to 
John.  r.  the  view  taken  of  it,  by  that  court,  was   materially 
different  from  this,  in  as  much  as  the  failure  of  con- 
sideration there,  was  entire,  and,  in  this,  it  was  pot. 
The  decisions  of  this  court,  however,  have  gone  far, 
to  abolish  the  distinction,  with  us,  between   the  ef- 
i65.tewart'  fect  °f   a  partial  and  total  failure  of  consideration. — 
Poretrrar7LSee  ^ Million  vs.  Pigg  <Sf  Marr,h—<Peden  vs.  Moore.' 
These  cases,  like  those  cited,  in  support  of  the  case 
of  Frisby  vs.  Hoffnagle,  related  to  the  -sale  of,  person- 
al property;  but,  we   are  of  opinion,  the  principles 
of  relief  should,  in  this  respect,  be  the  same  in  refe- 
ference  to  the  sale  of  .either  kind  of  property — pro- 
vided the  circumstances,  constituting   the  failure  of 
consideration,  be  equally  conclusive,  and  susceptible 
"of  proof  at  law/    Nor  do  we  feel  the  least  dissatis- 
faction with  our  former  decisions,  so  far  as  they  tend 
to  place  partial,  and  total  failure  of  consideration, 
on  the  same  .footing,  instead  of  driving  parties  to 
the  circuity  of  actions. 

There  is,  yet  a  more  essential  difference  between 
the  case  of  Frisby  vs.  Hoffnagle,  and  this ;  than  the 
one  mentioned.  In  the  former,  the  judgment,  crea- 
ting the  lien  on  the  land,  existed  previous  to  the  exe- 
cution of  the  conveyance;  consequently  the  title 
was  incumbered,  so  as  to  be-  rendered  invalid,  from 
its  inception ;  and  that,  in  a  manner  which  must  be 
presumed  to  have  been  known  to  the  vendor,  when 
he  executed  the  conveyance.  These  circumstances 
implied  fraud,  which  might  authorise  a  rescission  of 
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the  contract;  and  though  the  presumplion  of  fraud, 
was  not  expressed,  as  the  ground  of  the  decision, ,it 
must  be  so  considered,  to  reconcile  the  case  with  the 
current  of  decisions,  in  the  same  court.  It  is  a  set- 
tled rule  of  law,  that  if  a  failure  of  consideration, 
in  the  sale  of  land,  as  well  as  personal  estate,  be  the 
result  of  a  fraudulent  intention,  in  the  vendor,  espe- 
cially, if  it  relate  to  the  quantity  or  quality  of  the 
thing  sold,  such  failure  may  constitute  a  legal  de- 
fence to  an  action,  brought  to  recover  the  purchase 
money.  ,  Generally,  however,  the  injury  must  have 
been  sustained,  before  the  remedy  can  be  sought — 
either  by  usipg  it  as  matter  of  defence,  to  an  action, 
for  the  purchase  money,  or  as  the  ground  of  an  in- 
dependent action.  If  a  failure  of  consideration  arise 
from  the  conveyance  of  a  land  title,  which  is  defec- 
tive, by  reason  of  a  paramount  title  in  another,  or 
other  incumbrance,  the  invalidity  of  the  title  must 
be  ascertained  by  an  eviction,  or  something  tanta- 
mount thereto,  before  the  relief  can  be  sought.  Yet, 
we  think  the  right  of  redress  may,  on  principle  and 
authority,  be  extended  so  much  farther,  in  either  of 
the  forms  mentioned,. as  to  afford  a  remedy,  in  case 
of  fraud,  respecting  the  quantity  or  quality  of  lands 
conveyed  ;  and  that  it  may  be  sought  as  soon  as  the 
facts  are  sufficiently  ascertained.  In  such  case,  nei- 
ther the  necessity  of  disturbance  in  the  enjoyment, 
nor  the   doctrine. of  eviction,  can  apply. 

The  case,  cited,  of  Adams  vs.  Wiley  et  uz*  carries ajNottftM' 
the  principle  farther,  and  affords  such  relief,  without <Sord'78* 
evidence  of  fraud.     There,  the  action  was* brought, 
on  bonds,  given  ,to  secure  the  purchase  money,  for 
lands  sold  by  the  plaintiff  to  the  defendant.      The 
defence  was,  that  the  quantity  of  land  had  been  mis- 
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represepted,  by  the  plaintiff;  also,  the  quality. — 
Colcock,  J.,  in  delivering  the  opinion  of  the  court, 
remarked,  that  it  was  apparent;  there  was  no  fraud 
in  the  case;  that  there  may  have  been  misrepresen- 
tation, which,  though  not  intentional,  might  entitle 
the  defendant  to  a  discount.  .  He  further  said,  a  de- 
ficiency, in  quantity,  or  defect  in  quality,  where  there 
has  been  a  representation,  is  a  legitimate  ground  for 
a  deduction  of  price,  or  rescission  of  the  contract,  as " 
the  case  may  be;,  but,  that  case,  on  the  part  of  the 
defendants,  was  to  be  considered  as  an  action  of 
breach  of  covenant:  for,  it  had  been  proved,  and  ad- 
mitted, that  the  true  quantity  of  land,  was  less  tfyan 
that  stated  in  the  deed. 
c^iaT  J-11  ^ie  case  °^  '-Mtfc&ey  vs.  Executors  of  Collins,* 
it  was  decided,  that  where  the  defendant  had,  by 
deed,  granted,  bargained,,  sold,  and  released,  to  the 
plaintiff,  a  tract  of  land,  to  hold,  in  fee;  and,  there- 
by bound  himself,  his  heirs,  executors,  &c,  to  war-- 
rant,  and  forever  defend  the  premises,  to  the  plain- 
tiff, his  heirs,  &c.  against  all  persons,  whomsoever, 
lawfully,  claiming,  or  to  claim  the  same,  or  any  part 
thereof;  the  plaintiff  might  maintain  an  action,  for 
the  breach  of  such  covenants,  before  eviction,  by 
shewing  a  paramount  title,  in  a  third  person. 

But  in  both  these  South  Carolina, cases,  the  court 
rested  the  decisions  mainly  on  rules  of  practice, 
which  they  said,  had  long  prevailed  in  that  State, 
and  which  they  admitted,  to  have  been  a  slight  de- 

nser»  &Parture  ^rorn  ^ie  str*ct'  common  law  doctrine. 

Raw], 43*      A  similar  practice  is  found  to  prevail  in  Pennsyl- 

5  Id.  204—  .  T-.  ,«  .  •      •  /y» 

3  starkie,  vania.b  but,  in  relerencc  to  these  cases,  it  is  sum- 
cient  to  remark,  that  as  that  State  recognises  no  se- 
parate Chancery    jurisdiction,  the  decisions,  there, 
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cannot  be  regarded  as  satisfactory  authority,  on  ques- 
tions, involving  the  distinction  between  common  law, 
and  Chancery  jurisdiction,  or  the  precise  boundary 
of  the  former. 

In  piost  of  the  other  States  of  the  Union,  as  well 
as  in  England,  the  principles  of  decision  are  under- 
stood to  be  different.  The  rule  adopted  in  Kentuc- 
kyx  is,  that  the  defence  of  a  failure  of  consideration 
of  a  note,  given  for  a  tract  of  land,  cannot  be  sus- 
tained, unless  the  consideration  has  utterly  failed. — 
Nor  is  it  there  allowed,  if  thfe  contract  has  been  con- 
summated, on  the  part  of  the  vendor,  by  executing 
the  deed  of  conveyance,  with  either  a  general  war- 
ranty of  title  or  a  special  warranty,  against  himself. 
The  reason  expressed,  by  the  court  of  Appeals,  was, 
that  in  cases  of  a  general  warranty,  a  liability  was 
thereby  imposed  on  the  vendor,  which  would  not  be 
destroyed  by  the  plea,  and  which  was,  itself,  a  valid 
consideration ;  and,  in  case  of  such  special  warran- 
ty, if  the  land  was  lost  by  a  title  derived  from  the 
vendor,  he  would  be  subject  to  an  action  an  the  wais 
ranty,  for  the  loss.  And,  it  was  further  remarked, 
in  the  same  case,  that  a  deed  of  conveyance  without 
warranty,  would  operate,  as  an  assignment  of  the.5Litt.247 
preceding  warranties,  which  run  with  the  land.*        3M.ua 

Other  and  later  decisions,  in  New  York,  than- the 
one  referred  to,  {Frisby  vs.  Hoffnagle,)  maintain  prin- 
ciples less  favorable  to  the  defence  here  insisted  on, 
than  is  the  doctrine  of  that  case.  The  case  of  Bum- 
pus  vs.  Plainer?  was  a  controversy  respecting  a  faiiureMJohn.ch. 
of  the  consideration  of  a  bond  and  .mortgage,  given  to 
secure  the  payment  of  part  o(  the  purchase  money, 
for  a  tract  of  land#which  had  been  conveyed  by 
deed,  with  covenants  of  warranty. 
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The  Chancellor,  in  assigning  his  reasons,  for  re- 
fusing relief,  observes,  "  It  is  said  to  be  very  diffi- 
cult, to  extract  from  the  books,  what  the  rule  of 
equity  is,  upon  this  point  of  failure  of  consideration, 
iFonb.363 after  the  agreement  is  executed  ;*  but,  I  apprehend, 
it  may  be  safely  said,  that  therp  is  no  case  of  relief, 
on  this  ground,  where  possession  has  passed  and 
continued,  without  any  eviction  at  law,  under  a  para- 
mount title."  It  is  true,  that  under  a  conveyance, 
which  the  complainants  in  that  case,  charged  to  be 
defective,  on  .account  of  a  prior  conflicting  convey- 
ance, from  the  same  original  grantor,  they  had  held 
quiet  possession,  for  near  twenty  years;  and,  the 
Chancellor  remarked,  that  the  legal  presumption 
was  fast  ripening  against  the  opposing  title,  from  the 
.  lapse  of  time,  since  it  accrued  :  that  it  might  be  the 
better  title,  but  it  could  not  be  tried  upon  that  bill — 
it  was  impossible  for  him  to  know.,  what  legal,  or 
what  valid  defence  might  be  set  up  against  it. — Per- 
haps, there  might  be  none;  but  the  application  was 
clearly  premature;  and,  it  would  be  without  prece- 
dent, and  dangerous,  in  principle,  to  arrest  and  bar 
the  recovery  of  a  debt, -while  the  purchaser  is  still  in 
possession,  under  the  purchase  deed,  and  there  had 
been  no  eviction  at  law."         t 

The  case  of  Miller  vs.  Watson*  is  an  authority, 
*oCow,i95«n  direct  opposition  to  the  defence  here  insisted  on." 
There  was  an  admitted  failure  of  title,  conveyed  by 
deed,  with  warranty,  and  a  verbal  promise,  by  the 
vendor,  to  account  for  the  purchase  money.  The 
court  -held,  that,  as  there  had  been  no  eviction,  there 
% was. no, consideration  fo  support  the  promise:  and, 
that  where  a  debt  is  secured  by  an  instrument  of  a 
higher  nature,  as  by  deed  or  record,  the  promise  to 
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pay  it,  is  void — That,  admitting  there  was  a  cloud 
upon  the  title,  or  that  it  had  entirely  failed,  the  hos- 
tile claim  may  have  been  quieted,  or  purchased  in, 
by  the  vendee,  for  a  very  small  portion  of  the  consi- 
deration money;  or  the  vendor  may  himself  have  qui- 
eted the  title. 

Without  determing  how  far  we  would  be  disposed 
to  adopt  the  principles  of  this  latter  decision,  we 
have  no  hesitation  in  deciding,  that,  in  this  case,  for 
the  reasons  that  no  fraud  is  alleged — the  contract  had 
been  executed,  long  before  the  incumbrance  accrued 
— Wilson  and  his  vendee  enjoyed  the  possession  for 
near  three  years,  and  continued  to  do  so — and  that 
there  had  been  no  judicial  test  of  the  validity  of  the 
title  conveyed,  for  the  want  of  which,  the  effect  of  the 
incumbrance  was  uncertain — the  defence  at  law  was 
unsustainable. 

The  judgment  must,  therefore,  be  affirmed. 


REPORTS 
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THE    DECISIONS 
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HALLET  versus  THE  HEIRS  OF  ESLAVA. 

1.  The  copy  of  a  foreign  grant,  (or  of  a  conveyance  under  it,) 
made  from  the  Land  office  Register,  or  original  entries,  there- 
of, cannot  be  substituted,  in  evidence,  for  the  originals,  until . 
the  latter  have  been  shown  to  be  lost  or  destroyed. 

2.  Where  the  title  to  real  estate  is  defended  on  a  grant,  issued 
by  a  foreign  power;  such  grant  must  be  produced,  or  its  loss 
or  destruction  legally  shewn,  by  a  full  and  entire  transcript 
from  the  record,  before  it  becomes  evidence. 

3.  A  foreign  grant  to  real  estate,  before  it  can  preponderate 
against  a  patent  certificate,  issued  under  the  authority  of  the 
Lnited  States,  must  be  produced,  (in  order  to  test  its  validi- 
ty,) or  its  absence  accounted  for,  and  supplied,  according  to 
the  rules  of  evidence. 

4.  Where  it  appeared,  that  two  certificates  of  confirmation,  for  a 
certain  lot  of  land,  had  issued  in  favor  of  different  persons, 
(under  the  acts  of  Congress,  confirming  claims  to  lots  in  the 
town  of  Mobile)  which,  alone  considered,  created  title  of  equal 
grade;  held,  that  the  elder  was  entitled  to  preference,  as  evi- 
dence of  title,  unless  it  could  be  shewn,  that  it  had  been  im- 
properly issued.  ' 

5.  In  cases,  where  two  certificates  of  confirmation,  issued  under 
such  acts  of  Congress,  come  in  conflict,  and  balance  each 
other,  it  is  competent  for  the  courts  to  look  to  the  original  evi- 
dence of  title,  beyond  such  certificates,  and  to  determine  in- 
dependently of  them. 
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6.  And  where  a  certificate  of  confirmation,  in  favor  of  one,  had 
issued  on  a  claim,  under  a  French  patent,  which  was  not 
p-ioduced,  nor  its  absence  accounted  for,  and  which  did  not 
appear  to  have  been  recorded,  as  required  by  law;  held,  that 
possession  of  the  premises,  by  the  ancestor  of  the  opposing 
party,  under  a  claim  of  right  for  twenty-four  yeai^s,  anterior 
to  the  possession  of  his  adversary;  in  the  absence  of  any  pre- 
ponderating paper  title,  was  sufticent  to  warrant' a  recovery 
in  the  action  of  trespass  to  try  title. 

The  plaintiffs  below,  the  heirs  of  Eslava,  declared 
in  Mobile  Circuit  court,  against  Hallet,Ain  the  action 
of  trespass  to  try  title.  The  subject  in  controversy 
was  a  lot  of  land,  lying  in  the  town  of  Mobile. — 
Both  the  parties  claimed,  under  certificates  of  confir- 
mation, issued  by  the  Land  Office,  under  the  act  of 
the  Congress  of  the  United  States,  confirming  claims 
to  lots,  in  the  town  of  Mobile. 

The  evidence  of  title,  produced  in  support  of  the 
plaintiffs'  claim,  and  right  of  recovery,  were — a  certi- 
ficate of  confirmation,  dated  the  third  of  September 
1824,  issued  by  the  Register  of  the  Land  Office  un- 
der the  act  of  Congress,  of  1822;  and  the  claim  up-' 
on  which  the  same  was  founded,  consisting  of  a  con- 
veyance from  Don  Joaquin  D(j  Osorno,  of  the  lot  in 
question,' to  Don  Miguel  Eslava,  the  plaintiff's  an- 
cestor; and  a  notice  of  claim  :  also,  a  warrant  of  lo- 
cation for  the  lot  in  question,  issued  from  the  Land 
Office;  and  a  conveyance,  copied  and  translated  from 
the  Spanish  records,  and  which  purported  to  have 
been  a  sale  or  grant  from  Francisco  Fontanella,  of 
the  same  lot  of  land  to  Osorno,  the  grantor  of  Esla- 
va: also,  the  evidence  of  a  possession  in  the  plain- 
tiffs ancestor,  of  the  premises,  of  twenty-four  years, 
anterior  to  that  of  the  defendant. 

The  defendant  relied  on  a  certificate  of  confirma- 
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tion,  dated  23th  March,  1827, issued  under  the  same 
act  of   Congress,  from  the  Laud  Office,  in  favor  of 

the  heirs  of  Farmer,  under  whom  he  claimed,  found- 

« 

ed  on  a  French  grant,  or  patent,  to  one  Grondell, 
copied  from  the  Land  office  "Register  of  Evidence" 
and  which  was  merely  a  statement  or  table,  of  the 
names  of  the  claimant,  and  of  the  grantee)  the  date 
of  the  grant,  and  the  description  of  the  lot;  but 
which  did  not  show  any  evidence  of  the  original.grant 
in  full,  nor  describe  its  import  at  length.  The  de- 
fendant objected  to  the  introduction  of  the  copy  of 
the  conveyance,  from  Fontanella  to  Osorno,  as  evi- 
dence, as  it  did  not  appear  to  have  passed  through 
the  land  office,  or  been  filed  or  recorded  there;  but 
the  court  below  overruled  the  objection,  and  the  said 
copy  was  admitted  as  evidence.  The  defendant 
asked  the  court  to  charge  the  jury,  that,  the  evidence 
of  title,  produced  by  him,  was  paramount  to  that  of- 
ferred  on  the  part  of  the  plaintiffs:  and  he  was  there- 
fore entitled  to  a  verdict. — But  the  court  refused  so 
to  charge;  and  instructed  the  jury  that  the  certificates 
of  confirmation,  in  the  possession  of  the  plaintiffs 
and  defendant,  balanced  each  other — and  that  the 
proof  of  possession,  by  the  plaintiffs  was  sufficient  to 
authorise  a  recovery.  •  Verdict'and  judgment  having 
been  rendered  in  favor  of  the  plaintiffs,  the  defend- 
ant, by  bill  of  exceptions,  brought  the  case  here. 

•    Hitchcock  and  Acre,  for  plaintiff: 
Elliott  and  J  Me,  contra 

Saffold,  J. — This  was  an  action  of  trespass,  to  re- 
cover damages,  as  well  as  to  try  titles  to  a  lot,  in  the 
city  of  Mobile,  bounded  by  the  lot  called  the  "Cot- 
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impress  lot"  occupied  by  A.  F.  Stone  &  Co.  on  the 
East;  Government  Street,  on  the  South,  and  on  the 
North,  by  the  public  bake-house  lot.    0 

rThe  defendants  in  error  were  plaintiffs  in  the  Cir- 
cuit court :  they  obtained  a  verdict  and  judgment  for 
the  premises  in  dispute,  and  for  the  damages  sus- 
tained. On  the  trial,  Hallet,  the  then  defendant,  ex- 
cepted to  the  opinion  of  the  court,  as  follows,  viz : — 
"The  plaintiffs  proved  possession  in  their  ancestor, 
of  the  premises,  in  the  declaration  mentioned,  from 
about  the  year  1802,  until  the  day  the  defendant  was 
put  in  possession  by  the  sheriff  of  Mobile  county,  of 
the  premises,  which  was  proved  to  be  the  day  of  the 
commencement  of  the  suit  (the  4th  April,  1826;)  and 
also  gave  in  evidence  a  certificate  of  confirmation, 
from  the  land  office  of  the  proper  district ;  together 
with  their  notice  of  claim,  and  the  bill  of  sale,  where- 
on the  said  claim  was  founded,  hereto  annexed, 
(marked  A,  A,)  also  a  warrant  of  location,  from  the  same 
land  office,  with  a  bill  of  sale  attached,  translated 
and  copied  from  the  Spanish  records;  but  which  bill 
of  sale  had  not  passed  through  the  land  office,  nor  been 
filed  or  recorded  there;  and  which  was  objected  to- 
being  received  as  evidence,  on  that  account;  but  the 
objection  was  overruled,  and  the  said  bill  of  sale  was 
permitted  by  the  court,  to  be  read  in  evidence,  and 
which  bill  of  sale  is.  hereto  annexed,  (marked  B,) 
with  the  before  mentioned  order  of  location,  hereto 
attached,  (marked  G,)  and  also  a  patent  certificate', 
hereto  annexed,  issued  from  the  same  land  office, 
(marked  E,)  and  there  rested  their  case. 

The  defendant  gave  in  evidence  a  patent  certifi- 
cate of  confirmation,  issued  from  the  same  land  of- 
fice, in   the   name,  and  in  favor  of  the  heirs  of  Ro- 
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bert  Farmer,  under  whom  he  claimed,  (marked  C,) 
for  the  same  premises  mentioned  in  the  plaintiffs'  de- 
claration, founded  on  a  French  patent,  or  complete 
grant,  to  one  Grondell,  under  whom  said  heirs  claim- 
ed, bearing  date  the  19th  April  1757,  as  appears,  by 
the  "Register  of  evidence,  collected,  in  relation  to 
lots  in  the  town  of  Mobile,"  hereto  annexed,  (mark- 
ed D,)  and  which  was  also  given  in  evidence,  having 
been  copied  ftom  the  records  of  said  land  office,  ana 
proven  to  be  a  true  copy."  But,  it  is  also  stated  in 
the  exceptions,  that  the  only  evidence  offered  by  the 
defendant,  of  his  claim,  having  been  derived  from  a 
French  grant,. to  Grondell ;  or  that  there  had  been  a 
grant  to  him — was  the  evidence  taken  from  the  land 
office,  and  before  referred  to,"  &c.  "And  it  was  fur- 
ther in  proof,  on  behalf  of  the  plaintiffs,  that  Caye- 
ton  Perez,  who  succeeded  Osorno,  as  Spanish  com- 
*  mandant,  occupied  a  house  on  the  premises,  previous 
to  the  change  of  government,  and  paid  rent  to  the 
plaintiffs'  ancestor  for  the  same." 

The  defendant  having,  also,  rested  his  cfcse  on  the 
evidence  stated,  prayed  the  court  to  charge  the  jury, 
that  the  evidence  so  offered,  on  his  part,  was  para- 
mount to  the  evidence  of  title,  offered  by  the  plain- 
tiffs; and,  that,  therefore,, they  ought  to  find  for  him.' 
but  the  court  refused  so  to  charge  them ;  and,  on  the 
contrary  thereof,  did  charge  them,  that  the  one  certi- 
ficate balanced  the  other ;  and,  that  the  evidence  of 
possession,  on  the  part  of  the  plaintiff,  was  sufficient . 
to  entitle  him  to  recover;  and,  that  they  ought,  un* 
der  the  evidence,  to  find  for  the  plaintiffs. 

The  certificate  of  confirmation,  referred  to,  under 
letter  A,  is  from  the  Register  and  Receiver,  acting, 
tz-officio,  as  commissioners;  and  states,  that  claim,  No- 
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79,  in  the  Report  of  the  Commissioners,  No.  11, 
claimed  by  Miguel  Eslava — original  claimant,  J.  De 
Osorno  —  was  confirmed  ;  it  being  for  a  lot,  contain- 
ing  ,  situated  in  the  tovv'n  of  Mobile;  and  claim- 
ed under  a  grant,  lost,  by  time  or  accident ;  t  and  to 
be  located,  &c. ;  and  was  expressed  to  have  been 
granted  in  pursuance  of  an  act  of  Congress,  passed 
the  8th. May,  1522,  entitled,  " An  act,  confirming 
claims  to  lots  in  the  town  of  Mobile,"  and  bears  date 
the  4th  November,  1822.  This  is  understood  to  be 
the  lot  in  contest. 

The  information  of  claim  from  Eslava,  also  mark- 
ed A,  consisted  of  a  notice  to  the  commissioner  of 
his  claim,  to  a  lot  and  house,  by  virtue  of  a  bill  of 
sale  to  him,  from  Joaquin  De  Osorno,  commandant, 
&c.  of  Mobile,  bearing  data,  in  1814;  accompanied 
with  a  conveyance  from  Jonquin  De  Osorno,  com- 
mandant of  Mobile,  to  Eslava,  declaring  a  sale  of 
the  house,  in  which  it  is  recited,  the  former  had 
dwelt  upon  the  lot  of  ground  he  bought  of  F.  Fon- 
tanelia,  arftl  built,  at  his  own  expense;  and  which 
he  ceded  to  Eslava,  free  from  all  incumbrance,  &c. 
This  notice  is  certified  by  W.  Barton,  as  Register  of 
the  land  office,  to  be  a  true  copy  from  the  origi- 
nal record  of  the  claim  of  Miguel  Eslava.  from  the  writ- 
ten evidence  of  claim  then  in  his  office ;  and  that  a 
certificate  of  confirmation,  to  wit :  certificate  No.  74, 
of  claim,  No.79  in  Report,  No.ll,  of  the  commissioner, 
had  been  issued  by  the  register  and  receiver,  in  his 
favor,  and  bears  date  4th  November,  1822. 

The  paper  referred  to  in  the  exceptions,  as  the  bill 
of  sale,  (B,)  purports  to  be  a  conveyance  from  F. 
Fontanella,  to  said  Osorno,  of  a  lot  of  114  feet  front, 
and  226  in  depth,  bounded,  north,  from  the  king's 


JANUARY  TERM,  1833.  ^  j  j 


HALLET  VS.  HEIRS  OF  ESLAVA. 


bake-house,  &c.  translated  and  copied  from  the  Span* 
ish  records,  bearing  date,  August,  1S01 ;  and  which, 
as  stated  in  the  exceptions,  was  translated  and  co- 
pied, as  aforesaid,  but  does  not  appear  to  have  passed 
through  the  land  office,  nor  to  have  been  filed  or  re- 
corded there  :  it  has  attached  to  it  the  warrant  of  lo- 
cation, as  described  in  the  exceptions,  for  the  same 
lot,  dated,  August,  1823  ;  together  with  a  duly  certi- 
fied plat,  staling  the  lot  to  contain  25,312  superficial 
feet,  dated  29th  October,  1823.  . 
The  patent  certificate  in  favor  of  Eslava,  also  referred 
to,  is  in  the  usual  form  for  the  same  lot,  of  the  same 
contents,  frdm  the  same  land  office,  bearing  date  3d 
September,  1824. 

The  patent  certificate  C,  offered  in  evidence  on 
the  part  of  the  defendant,  is  from  the  same  land  of- 
fice, and  purports  to  have  issued,  in  pursuance  of 
the  act  of  Congress,  also  of  the  8th  May,  1822,  en- 
titled; "an  act  confirming  claims  to  lots  in  the  town 
of  Mobile,  and  to  lands  in  the  former  province  of 
West  Florida,  which  claims  have  been  reported  fa- 
vorably on,  by  the  commissioners  appointed  by  the 
United  States."  It  certifies  that  the  claim  of  the  heirs 
of  Robert  Farmer,  original  claimant  Grondell,  No.  27, 
in  the  report  of  the  register  and  receiver,  No.  7,  had 
been  confirmed,  under  the  said  act,  and  that  on  the 
5th  May,  1824,  the  said  claim  was  regularly  sur- 
veyed, containing  12,600  superficial  feet,  &c,  and 
designated  as  a  lot  in  the  town  of  Mobile,  in  township 
No.  4,  of  range  No.  1,  west,  bounded  and  described 
as  per  plat,  &c.  and  bears  date  the  28th  March,  1827. 
The  certificate  of  survey  accompanying  the  plat, 
states,  "It  may  be  proper  to  observe,  that  a  claim  is  set 
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up  for  the  same  lot,  by  the  representatives  of  Don 
Miguel  Eslava,  by  purchase  from  Osorno." 

The  evidence  referred  to,  under  letter  D,  in  the 
exceptions,  to  shew  that  the  certificate  in  favor  of  the 
heirs  of  Farmer,  was  founded  on  a  French  grant,  to 
Grondell,  is  found  to  %e  only  an  abstract  of  claims,  ■ 
being  a  copy  of  the  report  of  the  commissioners  as 
recorded  in  the  land  office,  entitled  a  "  Register  of 
evidence  collected  in  relation  to  lots  in  the  town  of 
Mobile,"  shewing  in  a  tabular  form  only,  the  num- 
ber of  the  lot — by  whom  claimed — the  original  claim- 
ant—the nature  of  the  claim,  and  from  what  author- 
ity derived — date  of  the  claim — quantity  in  feet — 
where  situated — to  whom  issued — cultivation  and  in- 
habitation. To  which  is  subjoined  the  certificate  of 
the  register,  that  the  same  is  a  true  copy  of  the  re- 
port of  the' commissioners,  on  the  claim  of  Robert 
Farmer,  as  recorded  in  the  book  destined  for  that 
purpose,  in  his  custody.  These  are  all  the  facts  con- 
sidered material :  t\\$  identity  of  the  lot  is  not  con- 
tested, v 

Hallet,  the  plaintiff  in  error,  now  assigns  as  er- 
roneous the  several  matters  and  opinions  of  the  court, 
as  stated  in  the  bill  of  exceptions. 

If  the  case  be  viewed,  with  reference  alone  to  the 
presumption  of  right,  arising  .from  possession,  the 
advantage  is  obviously  in  favor  of  the  heirs  of  Eslava. 
Notwithstanding  Hallet  was  in  quiet  possession,  at 
the  commencement  of  this  suit,  and  appears  to  have 
been  placed  there  by  the  sheriff,  the  former  have 
proven  a  possession,  by  their  ancestor  of  about  twenty- 
four  years  prior  to  that  time.  No  legal  inference 
can  be  drawn  as  to  the  strength  of  Hallet?s  title,  from 
the  fact  of  his  having  thus  quietly  obtained  posses- 
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sion,  farther,  than  that  he  did  not  enter  as  a  trespasser. 
If  he  had  previously  established  a  right,  either  of 
property  or  possession,  which  continued  available, 
by  any  judicial  determination,  it  was  his  privilege 
and  duty,  in  this  trial,  to  have  availed  himself  of  it, 
either  by  the  record,  or  by  the  introduction  of  the 
same  evidence,  de  novo. 

But  the  plaintiff  in  error,  now  relies  upon  the  pa- 
tent certificate,  in  favor  of  the  heirs  of  Farmer,  found- 
ed on  the  French  grant  to  Grondell,  under  the  for- 
mer of  whom  he  assumes  to  claim  title.  He  insists 
that  his  title,  as  it  was  derived  from  a  grant,  complete* 
and  of  early  date,  can  not  be  overreached ;  orthatifhe 
has  not  shewn  a  regular  deduction  of  the  title  to  him- 
self from  Grondell,  that  he  has  proven  an  outstand- 
ing title  in  another,  which  is  sufficient  for  his  defence. 
It  is  admitted  to  be  a  well  established  rule  of  law, 
that  to  entitle  a  plaintiff  in  ejectment  to  recover,  he 
must  show  a  sufficient  title  in  himself,  regardless  of 
the  weakness  of  his  adversary's*  If  the  defence  can 
prevail,  it  must  be  alone  on  that  principle;  for  the 
position  assumed  in  argument,  that  neither  the  French 
grant,  nor  any  competent  evidence  of  it,  appears  from 
the  record  to  have  been  produced  on  the  trial,  is 
equally  sustainable.  If  an  inference  could  be  drawn 
from  the  first  part  of  the  bill  of  exceptions,  that  it  was 
produced,  the  subsequent  statement,  that  "  the  only 
evidence  offered  by  the  defendant,  of  his  claim,  hav- 
ing been  derived  from  a  French  grant  to  Grondell, 
or  that  there  had  been  a  grant  to  Grondell,  was  the  ev- 
idence taken  from  the  land  office,  and  before  referred 
toj  under  the  letter  D,"  excludes  the  idea  of  any  other 
proof  of  its  existence,  legality,  or  genuineness;  or 
that  there  was  any  proof  of  a  chain  of  title  from  the 
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patentee  to  Hallet.  I  recognise  no  authority  for  ad- 
judging a  copy  of  the  land  office  register,  or  the  ori- 
ginal entries  of  the  grant  to  Grondell,  or  of  the  con- 
veyance from  him  to  Farmer,  as  legal  substitutes  for 
the  originals  in  either  case,  until,  at  least,  the  original 
instruments  have  been  shown  to  be  lost  or  destroyed. 

Various  acts  of  Congress  have  been  referred  to  in 
argument,  on  both  sides,  as  being  material.  Legis- 
lation relative  to  titles  to  landst  in  West  Florida,  and 
lots  in  Mobile,  has  been  so  frequent,  as  greatly  to  em- 
barrass the  subject,  and  create  difficulty  in  extracting 
such  parts  of  them,  only,  as  are  material#to  the  ques- 
tions presented. 

The  first  which  I  consider  necessary  to  be  noticed, 
■L.JL608.is  that  of  25th  April,  1812,*  for  ascertaining  the  titles 
and  claims  to  lands  in  that  part  of  Louisiana  which 
lies  east  of  the  river  Mississippi  and  island  of  New 
Orleans."  It  creates  two  land  districts,  one  eastand 
the  other  west  of  Pearl  River;  and  authorises  the  ap- 
pointment of  a  commissionor  and  clerk  to  each,  for 
the  purposes  of  the  act.  By  the  fourth  section,  it 
requires,  "that  every  person  claiming  lands  in  the 
tract  of  country  aforesaid,  by  virtue  of  any  grant,  or- 
der of  survey,  or  other  evidence  of  claim  what- 
ever, derived  from  the  French,  British,  or  Spanish 
governments,  shall  deliver  Jo  the  commissioners  of 
land  claims,"  &c.  a  notice,  in  writing,  stating  the  na- 
ture and  extent  of  his  claim ;  together  with  a  plat, 
(in  case  a  survey  shall  have  been  made,)  of  the  tract 
or  tracts  claimed;  and  shall  deliver  to  the  commis- 
sioners, when  attending  as  aforesaid,  for  the  purpose 
of  being  recorded,  every  grant,  order  of  survey,  deed, 
conveyance,  or  other  written  evidence  of  his  claim, 
and-ftiei  same  shall  be  recorded  by  the  clerk,  in  a 
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book  to  be  kept  for  that  purpose :  Provided,  that,  where 
lands  are  claimed  by  virtue  of  a  complete  French, 
British,  or  Spanish  grant,  it  shall  not  be  necessary 
for  the  claimant  to  have  any  other  evidence  of  his 
claim  entered  at  large,  on  the  record,  except  the  ori- 
ginal grant  or  patent,  together  with  the  order  of  sur- 
vey and  the  plat;  all  the  othef  conveyances,  or  deeds, 
may  be  abreoiated  in  the  mtnj,  but  the  chain  of  title 
and  the  date  of  every  transfer  shall  appear^on  the  re- 
cord. And  if  such  purchaser  shall  neglect  to  deliver 
such  notice  in  writing,  of  his  claim,  together  with  the 
plat,  (in  case  the  land  shall  have  been  surveyed,)  as 
aforesaid,  or  cause  to  be  recorded,  such  written  evi- 
dence of  the  same,  within  the  time  and  times  as  afore-, 
said,  his  claim  shall  never  afterwards  be  recognized, 
or  confirmed,  by  the  United  States;  nor  shall  any 
grant,  or  order  of  survey,  deed,  conveyance,  or  other 
written  evidence,  which  shall  not  be  recorded  as  above 
directed,  ever^fter,  be  considered,  or  admitted,  as  evi- 
dence, in  any  court  in  the  United  States,  against  any 
grant  which  may  hereafter  be  derived  from  the  Uni- 
ted States." 

The  seventh  section,  directs  the  commissioners, 
under  instructions  from  the  Treasury  Departments 
"  to  prepare,  or  cause  to  be  prepared,  abstracts  from 
the  records,  of  the  claims  filed  as  aforesaid,"  which 
"  abstracts  shall  contain  the  substance  of  the  evidence 
adduced  in  support  of,  or  obtained  respecting  the 
claims ;  and  shall  contain  such  other  information  and 
remarks,  as  may  he  necessary  to  a  proper  decision 
thereon;  which  abstracts  the  commissioners  shall  re- 
spectively, as  soon' as  may  be,  report  to  the  Secreta- 
ry of  the  Treasury,  and  shall  be  by,  him  laid  before 
Congress,  for  their  determination  thereon." 
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An  act  entitled,  "an  act  for  adjusting  claims  to 

lands,  an  destablishing  land  offices  iu  the  district  east 

of  the  island   of  Orleans,"  passed  on  the  3d  March, 

♦L.L.758.1819^created  the  ian(j  offices  at  St.  Helena  C.  H.anci 

at  Jackson  C.  H.,  and  authorised  the  appointment  of 
registers  and  receivers  thereof;  and  transferred  to 
thern  the  powers  and  duties  previously  confided  to 
the  commissioners  of  the  districts  east  and  west  of 
Pearl  river.  It  also  directed  the  appointment  of  a 
principal  deputy  surveyor  for  the  lands  within  the 
said  districts ;  and  contains  various  other  provisions, 
similar,  (as  far  as  material  to  this  case,)  to  the  di- 
rections of  the  other  act  already  quoted. 

The  act  of  8th  May,  1822,  "supplementary  to  the 
several  acts  for  adjusting  the  claims  to  lands,  and  es- 
tablishing land  offices  in  the  districts  east  of  the 
i»l.l.823.  island  of  New  Orleans,"b  section  one,  provides  that 
all  claims  to  lands  said  to  be  derived  from  the  Bri- 
tish or  Spanish  authorities,  reported  to  the  commis- 
sioner of  the  general  land  office,  by  the  registers  and 
receivers,  (who,  as  we  have  seen,  were  authorised  to 
exercise  the  powers  and  duties  originally  vested  in' 
the  commissioners,)  which  should  be  contained  in 
their  several  reports,  "and  which  are,  in  the  opinion 
of  the  registers  and  receivers,  valid,  agreeably  to  the 
laws,  usages  and  customs  o£  the  said  governments,  be 
and  the  same  are  hereby,  recognized  as  valid  and 
complete  titles  against  any  claim  on  the  part  of  the 
United  States,  or  right  derived  from  the  United 
States." 

The  second  section  contains  a  similar  provision, 
respecting  all  claims  reported  as  aforesaid,  "founded 
on  orders  of  survey,  requettes,  permissions  to  settle, 
?md  other  written  evidences  of  claim  derived  from 


JANUARY  TERM,  1833, 


117 


HALLET  VS.  HEIRS  OF  ESLAVA. 


the  Spanish  authorities,  which  ought,  in  the  opinion  t 
of  the  registers  and  receivers,  to  be  confirmed : "  Pro- 
vided,  that  all  such  confirmations  of  claims,  "shall 
amount  only  to  a  relinquishment  forever,  on  the  part 
of  the  United  States,  of  any  claim  whatever,  to  (he 
tract  of  land  so  confirmed  or  granted. "  The  fifth 
section  of  the  same  act  directs  the  issuance  of  patents 
for  all  lands,  the  claims  to  which  should  be  confirm- 
ed, by  virtue  of  the  provisions  therein  contained,  in 
the  same  manner  that  patents  are.  granted  for  lands 
confirmed  under  former  acts,  to  which  this  is  a  sup- 
plement. 

Another  act  of  the  same  date,  (8th  May,  1822,) 
"confirming  claims  to  lots  in  the  town  of  Mobile,  and 
to  lands  in  the  former  province  of  West  Florida/'  &c.  »l.  l.  819 
provides  :  "Section  1,  that  all  claims  to  lots,  in  the 
town  of  Mobile,  founded  on  complete  grants,  derived 
from  either  the  French,  British  or  Spanish  authori- 
ties, reported  to  the  Secretary  of  the  Treasury  by  the 
commissioner  east  of  Pearl  river,  under  the  first  reci- 
ted  act ;  or  which  were  so  reported  by  the  register 
and  receiver,  acting  as  commissioners  under  the  act 
of  the  third  March,  1819,  before  recited,  and  which 
are,  in  his  opinion,  valid,  shall  be,  and  the  same  are, 
thereby  recognized  as  valid.  The  second  section 
contains  a  similar  provision  respecting  all  claims  to 
lots  in  Mobile,  founded  on  any  orders  of  survey,  re- 
queues, permissions  to  settle,  or  other  evidences  of 
claim,  derived  from  either  of  said  authorities,  and 
bearing  date  prior  to  the  20th  December,  1*03.  The 
third  section  places  all  claims  to  lots  on  the  same 
valid  footing,  which  have  been  reported  in  the  same 
manner,  "founded  on  private  conveyances,  which 
have  passed  through  the  office  of  the  commandant,  or 
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other  evidence,  but  founded,  as  the  claimants  allege/ 
on  grants  lost  by  time  and  accident;  and  which  ought, 
in  the  opinion  of  the  commissioner,  to-be  confirmed. 
Thus,  it  appears,  that,  by  the  fourth  section  of  the 
act  of  1812,  the  evidence  of  the  various  grades  and 
descriptions  of  land  titles,  were  required  to  be  deliv- 
ered by  the  claimants,  to  the  commissioners  of  the 
respective  laud  districts,  east  and  west  of  Pearl  river, 
for  the  purpose  of  being  recorded  ;  and  the  same  was 
directed  to  be  done  accordingly.  That,  where  the 
claim  was  by  virtue  of  a  French,  British  or  Spanish 
grant,  the  same  should  "be  entered  at  large  on  the  re- 
cord ;"  together  with  the  order  of  survey,  and  plat, 
if  surveyed;  and  that  all  the  other  conveyances,  or 
deeds,  might  be  abreviated  in  the  oiiry:  and  further, 
it  was  provided,  that  if  any  such  claimant  should 
neglect  to  cause  to  have  recorded,  such  written  evi- 
dence  of  his  claim,  the  same  should  never  afterwards 
be  recognised  or  confirmed  jyr.the  United  States — 
nor  should  such  be  considered,  or  admitted  as  evi- 
dence, in  any  court  of  the  United  States,  against 
any  grant,-  issued  under  the  authority  of  the  same. 
And,  that  the  abstracts  from  the  records  of  the  claims 
filed,  with  the  accompanying  remarks  of  the  com- 
missioners,, as  directed  by  the  seventh  section  of  the 
sime  act,  to  be  re  ported  to  the  secretary  of  the  treas- 
ury, should  be,  by  him,  laid  before  congress,  for  their 
decision  thereon. 

-  It  was,  doubtless,  to  avoid  the  lab^r  and  expense 
of  transcribing  tl;e  evidence  entire;  and  from  a  pre- 
sumption, \\\b\,  abstracts  would  answer  all  the  purpo- 
ses of  transcripts  or  originals,  for  the  summary  and 
ex  parte  investigations  by  congress;  and  a  conviction 
that  any  one,  who  chose  to  do  so,  would  have  an  op- 
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portunity  of  contesting  the  legality  of  all  such  titles, 
before  a  judicial  tribunal,  ou  the  highest  and  best 
evidence  the  nature  of  the  case  would  admit  of,  that 
full  transcripts  were  not  required  at  the  treasury  de- 
partment. But,  it  was  deemed  no  less  necessary, 
that  the  best  evidence  should  be  delivered  to  the  com- 
missioners, and  be,  by  them  recorded,  for  their  bet- 
ter preservation;  and  for  the  information  of  all  per- 
sons, who  then  were  or  might,  afterwards,  become, 
interested  therein.  The  original  paper  titles  are  pre- 
sumed still  to  have  remained  subject  to  the  use  of 
the  claimants. 

It  has,  also,  been  shewn,  that  the  act  of  the  3rd 
March,  1819,  above  referred  to,  besides  establishing 
the  land  offices,  and  vesting  the  powers  and  duties 
previously  belonging  to  the  commissioners,  in  the  re- 
gisters and  receivers,  required,  that  the  evidences  of 
laad  claims,  not  previously  attended  to,  should  be  de- 
livered to  them,  to  be  recorded,  and  reported  on,  in 
the  manner  required  of  the  commissioners,  in  the 
former  act. 

It  further  appears,  that  the  act  referred  to,  of  the 
8th  May,  1822, .  "confirming  claims  to  lots,  in  the 
town  of  Mobile,"  &c.  recognises  all  proceedings  le-* 
gaily  had,  under  the  former  acts,  and  declares  valid, 
all  claims  to  town  lots,  founded  on  complete  grants; 
or,  on  any  orders  of  survey,  requeues,  permissions 
to  settle, "or  other  evidences  of  claim,  existing  prior 
to  the  20th  December,  1803  ;  and,  which  .claims,  of 
either  kind,  were  derived  from  the  French,  British, 
or  Spanish  authorities :  also,  all  claims  to  lots,  found- 
ed on  private  conveyances,  which  were  passed 
through  the  office  of  the  commandant,  or  other  evi- 
dence,  supposed  to  be  founded  on  grants,  lost,  by  time 
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and  accident;  provided,  in  each  case,  that  the  claims 
have  been  reported  as  required  by  the  acts,  and  are 
valid,  in  the  opinion  of  the  commissioners,  making 
the  reports  thereon.  Nothing  is  fo>und,  in  any -sub- 
sequent act,  varying  the  provision  of  the  act  of  fS12, 
that  the  evidence,  in  all  cases,  not  laid  befqre  the 
.  commissioners,  and  recorded,  as  directed,  shall  be  in- 
admissible, as  evidence,  in  courts  of  justice,  against 
any  grant  from  the  United  States. 

If,  then,  the  u  register  of  evidence,  collected  in  re- 
lation to  lots  in  the  town  of  Mobile,"  relied  on,  hy 
the  plaintiff  in  error,  was  inadmissible  as  evidence 
of  a  legal  title,  it  could  only  serve  to  prove  a  colora- 
ble title,  in  the  heirs  of  Farmer,  and  create  the  pre- 
sumption, in  the  absence  of  higher  evidence,  that 
their  patent  certificate  issued  on  that  grade  pf  title 
.  only.  It  is  entirely  clear,  that  this  evidence  cannot 
have  the  effect  to  prove,  that  the  alleged  French  pa- 
tent was  a  valid  and  subsisting  grant.  The  patent, 
itself  should  have  been  produced,  or  its  loss  or  de- 
"  struction  legally  shewn ;  and  then  a  full  transcript 
from  the  record,  not  the  mere  abstract,  should  have 
been  produced  in  evidence  :  and,  in  either  case,  the 
'genuineness  and'  legality  of  the  patent,  should  have 
been  shewn,  according  to  the  rules  of  evidence. — 
This  grade  of  evidence  must  be  presumed  to  exist, 
and  to  be  within  the  power  of  the  party,  as  the  re- 
port of  the  commissioners  purports  to  have  been 
founded  upon  it,  and  the  law  required,  that. it  should 
previously  have  been  recorded  at  large. 

The  case  of  De  La  Croix  vs.  Chamberlain*  fur- 

•2  Wheat  nishes  authority,  by  analogy,  for  requiring  proof  of 

699*        the  existence  and  legality  of  the  supposed  French 

grant.     In  that  case  the   Supreme  court  says,  the 
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warrant  of  survey  relied  on,  "does  not  appear  to 
have  been  recorded;  it  purports  to  be 'the  act  of* 
foreign  officers,  and  was  not  veri6ed.by  the  great  seal 
of  the  nation  to  which  they  belonged,  or  any  other 
authoritative  official  seal,  which  was  known  or  could 
be  proved.  The  court  and  jury  qould  not  be  presum- 
ed cognizant  of  their  signatures.  How  then  could 
the  genuineness  and  authenticity  of  the  document  be 
proved,  otherwise  than  by  proof  of  the  signatures  of 
the  officers  by  whom  it  purported  to  be  made?  It 
was  not  of  that  class  of  public  instruments  which 
prove  themselves,  and  consequently  ought  to  have 
been  proved  in  the  mode  ordinary  instruments  are 
required  to  be  verified  by  the  rules  of  evidence." — 
In  this  case,  then,  the  French  patent  ought  to  have 
been  produced,  that  it  might  have  appeared  whether 
it  had  been  authenticated  by  any  "authoritative  offi- 
cial seal,"  which  proves  itself,  or  could  be  proved; 
or  its  absence  should  have  been  accounted  for  and 
supplied,  according  to  the  rules  of  evidence,  before 
it  was  entitled  to  the  weight  of  a  grant, or  could  pre- 
ponderate against  a  patent  .certificate,  under  the  autho- 
rity of  the  United  States.  As  evidence  of  a  colorable  ti- 
tle, alovne9  it  is  worthy  of  less  consideration  than  it  might 
otherwise  have  been,  from  the  fact,  that  no  comiec-  - 
tion  of  title  is  shewn  between  the  plaintiff*  in  error, 
and  Grondell,  the  supposed  grantee. 

In  the  case  of  Jackson  vs.  Hudson,  x  it  is  said,  "  Ifa3  Jobn#R# 
a  defendant  sets  up  an  out-standing  title,  existing  ssi 
in  a  stranger,  it  must  be   a  present  subsisting  title: 
it  must  be  one  that  is  Hying  and  operative  -other- 

•  -nil  -     l        i_  b3Wb«at. 

wise  the  presumption  will  be,  that  it  has  become  ex-2i2,not<*- 
tinguished."' 

vol.  3.  16 


in 
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Some  of  the  preceding  remarks  and  authorities, 
tend,  also  to  shew  the  invalidity  of  the  paper,  entitled, 
the  bill  of  sale,  marked  J3,  from  Fo%ntanella  to  Os- 
orno,  under  whom  Eslava's  claim  purports  to  have 
been  derived,  the  admissibility  of  which,  as  evidence, 
was  objected  to.  It  does  not  appear  to  have  been 
delivered  into  the  land  office,  and  recorded,  by  abre- 
viation,  as  directed  by  the  act  of  1812.  Though 
the  government  of  the  United  States  does  not  appear 
to  have  issued  any  patent  for  this  land,  which,  accord- 
ing to  the  literal  expression  of  the  act,  would  ex- 
clude the  neglected  evidence:  yet,  I  consider  the 
reason  of  the  exclusion  not  entirely  inapplicable  to 
rights  of  inferior  grade — such  as  certificates,  which, 
by  law,  entitle  the  holders  to  patents.  This  bill  of 
sale,  however,  appears  to  have  been  introduced,  ra- 
ther in  aid  of  Eslava's  certificate,  than  against  Far- 
mer's; and,  was  material,  to  shew  that  the  prior  pos- 
session of  the  former,  on  which  his  heirs  mainly  re- 
ly, was  continued  under  a  claim,  or  assertion  of  right. 
In  this  view,  there  was  no  error,  in  admitting  the 
evidence. 

.  'Yet,  I  maintain,  that  it  was  competent,  according 
to  national  law,  for  congress  to  require  the  produc- 
tion of  all  land  titles,  in  the  tract  of  country  lately 
ceded  to  the  United  States  :  and  a  record  of  them  — 
as  the  only  means  of  retaining  their  validity.  Other- 
wise, it  would  have  been  impossible  to  ascertain  the 
state  and  condition  of  the  various  grades  of  conflict- 
ing titles,  and  separate  the  private  claims  from  the 
public  domain.  It  is  admitted,  that  according  to 
modern  principles  of  justice  and  humanity,  even  the 
conquest  of  a  nation,  does  not,  as  formerly,  extin- 
guish the  titles  of  individuals  to  their  lands :  "  that 
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it  is  against  one  sovereign,  that  another  makes  war, 
and  not  against  the  quiet  subjects." — That,  "the  con- 
queror lays  his  hands  on  the  possessions  of  the  State, 
on  what  belongs  to  the  public,  while  private  persons 
wete  permitted  to  retain  theirs."*      When  the  sove-!^11?1'*' 
reignty  is  changed,  by  a  treaty  of  cession,  the  rights  $  200. 
of  individuals  ought  to  be,  and  usually  are  respected, 
in  like  manner.     Yet,  says  the  same  author,  "every 
State  has  the  liberty  of  granting,  or  refusing,  foreign- 
ers the  power  of  possessing  lands  or  other  immova- 
ble goods,  within  its  territory.     If  it  grants  them 
these  privileges,  these  kinds  of  possessions,  belong- 
ing to  foreigners,  remain  subject  to  the  jurisdiction 
and  the  laws  of  the  country ;  and  to  the  same  taxes 
as  the  rest.     The  government  of  the  sovereign   ex- 
tends over  the  whole  territory ;  and,  it  would  be  ab- 
surd, to  except  some  parts  from  it,  on  account  of 
their   being    possessed   by  foreigners."b     Again,  he  *>Viit.  b.  2. 
says,    "Immovable    possessions,  lands,  towns,  pro-ch,8'*m 
vinces,  &c.  become  the  property  of  the  enemy,  who 
makes  himself  master  of  them :  but,  it  is  only  by 
treaty  of  peace,  or  the  entire  submission  or  extinc- 
tion of  thp  State,  to  which  these  towns  and  provinces 
belonged,  that  the  acquisition  is  completed,  and  the 
property  becomes  stable  and  perfect."6     That,  "  thecv«t.B.3, 
necessity  of  making  peace  authorises  the  soveregnchl3,*197< 
to  dispose  of  the  property  of  individuals;  and  the 
eminent  domain  gives  him  the  right  to  do  so."d  «Vat.B.4, 

These  reflections  and  quotations  have  been  elicited0 
by  the  parts  of  the  argument,  which  related  to  the 
power  of  the  different  governments  to  recognise  or 
reject  the  different  grades  of  title,  in  controversy. — 
But,  as  the  alleged  French  grant,  to  Grondell,  does 
not  appear' ever  to  have  been  recognised,  under  the 
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Spanish  government,  and  was  not  produced  on  this 
trial,  it  is  unnecessary  to  investigate,  particularly, 
the  obligations  of  the  United  States  government,  to 
respect  claims  to  lands,  derived  from  the  French,  or 
British  governments.  But,  it  is  worthy  of  no- 
tice, that,  by  the  treaty  of  Ildefonso,  in  1783,  be- 
tween Great  Britain  and  Spain,  in  reference  to  Flo- 
rida, eighteen  months,  only,  were  allowed  to  the  sub- 
jects of  the  former,  "  to  sell  their  estates,  and  remove 
their  effects,  as  welt  as  their  persons ;"  but,  with  the 
farther  stipulation,  that  if,  from  the  v&lue  of  the  pos- 
sessions of  the  English  proprietors,  they  should 
not  be  able  to  dispose  of  them,  within  said  term, 
then  the  Spanish  sovereign  should  grant  them  a  pro- 
longation, proportioned  to  that  end. — Pursuant  to 
•PufeLand  which,  a  prolongation  of  four  months  was  given.* 
L.U90-1.  rp|ae  COQStruction  of  that  treaty  seems  to  be,  that 
all  British  claimants  were  entitled  to  this  indulgence; 
not  only  British  inhabitants,  but  those  who  may  have 
been  subjects  of  the  king  of  Great  Britain,  in  the 
said  provinces :  but,  in  order  to  receive  it,  they  must 
have  complied  with  the  terms  of  the  treaty;  and,  if  tbey 
failed  or  neglected  to  do  so,  and  cause  their  titles  to  be 
recognised  by  the  Spanish  government,  it  was  their 
own  neglect  or  misfortune,  and  they  must  abide  the 
forfeiture.  If  the  terms  of  the  treaty  were  violated 
by  Spain — (but.  which  does  not  appear,  and  is  not 
to  be  presumed) — it  furnished  a  subject  of  complaint 
and. negotiation  between  those  governments:  it  in- 
volved, not  a  judicial,  but  a  political  question — with 
which  the  United  States  have  no  concern,  as  they 
were  neither  parties  nor  privies  to  the  war  or  treaty. 
If,  therefore,  the  patent  to  Grondeli,  from  the  French 
government,  (which  could  not  be  better  than  if  from 
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the  British  government,)  ever  had  validity,  it  is  pre- 
sumed to  have  been  forfeited,  under  the  British  or 
Spanish  governments,  while  they  successively  exer- 
cised the  sovereignty  of  the  country;  so  that,  at 
most,  it  rested  in  the  discretion  of  this  government, 
to  recognise  it  or  not;  and  on  such  terms,  as  res- 
pects the  time  and  manner  of  exhibiting  the  evidence, 
as  it  might  deem  necessary  to  prescribe. — See'White 
if  Overton's  Report  on  British  Claims.1  »l;l.< 

Admitting  also,  that  the  conveyance  called  a  bill 
of  sale  to  Osorno,  for  the  •  causes  mentioned,  could 
only  be  regarded  as  part  of  Eslava's  evidence  of  co- 
lorable title,  in  connection  with  his  possession,  yet 
his  notice  of  claim,  his  warrant  of  location,  his  cer- 
tificate of  confirmation,  and  subsequent  patent  certi- 
ficate, shew,  that  the  validity  of  his  title,  was  recog- 
nised by  the  govornment,  pursuant  to  the  act  of  8th 
May,  1822,  "confirming  claims  to  lots  in  the  town 
of  Mobile,"  &c. 

But  it  is  contended,  in  opposition  to  thisf  evidence 
of  right,  that  the  heirs  of  Farmer  also/  have  obtain- 
ed a  patent  certificate  from  the  government,  in  like 
manner,  on  evidence  satisfactory  to  the  officers  en- 
trusted with  this  duty  :  and,  that  Hallet,  being  defen- 
dant in  the  suit,  must  be  considered  secure,  unless 
the  plaintiff  can  produce  a  perfect  indefeasable  title — 
that  a  plaintiff  in  ejectment,  can  only  recover  on  the 
strength  of  his  own  title — not  on  the  weakness  of  his 
adversary's.  It  is,  however,  to  be  recollected,  that 
the  warrant  of  survey,  and  certificate,  in  the  name 
of  the  heirs  of  Farmer,  are  junior  to  those  in  favor 
of  Eslava;  and  that  the  former  certificate  is  admit- 
ted to  have  been  founded,  alone,  on  the  supposed 
French  patent,  which  does  not  appear  to  have  been 
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recorded,  as  required  by  law;  and  of  the  existence 
of  which,  the  Circuit  court  had  no  legal  and  suffi- 
cient evidence.  In  this  aspect  of  the  case,  alone, 
independently  of  the  main  reliance  of  the  heirs  of 
Eslava,  (which  is  his  prior  possession  of  more  than 
twenty  years,)  their  right  would  appear  superior,  ac- 
cording to  xhe  rule  which  prefers  the  oldest  deed. — 
A  statute  of  this  State,  passed  under  the  territorial 
government,  in  1S12,  would,  also,  be  material,  in  this 
view  of  the  case. — It  declares,  "that  all  certificates, 
issued  in  pursuance  of  any  act  of  congress,  by  any 
of  the  boards  of  commissioners,  register  of  the  land 
office,  or  any  other  person,  duly  auihorised  to  issue 
such  certificate,  upon  any  warrant  or  order  of  sur- 
vey, "  &c.  "  for  any  land  in  this  territory,  shall  be  ta- 
ken and  received,  as  vesting  a  full,  complete,  and  le- 
gal title  in  the  person,  in  whose  favor,  the  said  certi- 
ficate is  granted,  to  the  lands  therein  mentioned,  and 
.  his,  her,  or  their  assigns,  so  far  as  to  enable  the  hold- 
er of  such  certificate  to  maintain  any  action  thereon; 
and  the  same  shall  be  received  in  evidence,  as  such, 
.Di gegl248in  any  court  of  this  territory. "A  Notwithstanding 
,each  party  relies  on  a  certificate,  which,  abstractly 
considered,^  creates  title  of  equal  grade,  when  they 
corne  in  conflict,  as  in  this  case,  the  general  rule 
would  give  the  preference  to  the  elder,  unless  it 
could  be  invalidated,  by  shewing  that  it  had  illegal- 
ly issued. 

As  respects  the  objection,  that  the  claim  of  Eslava 
was  originally  for  a  lot  of  indefinite  contents,  it  is  suf- 
ficient to  say,  it  has  subsequently  been  ascertained, 
by  a  regular  survey,  .made  pursuant  to  the  act  of 
v  Congress  of  1519;  and  the  same  objection  applies,  with 
with  equal  or  greater  force,  to  the  claim  of  the  heirs  of 
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Farmer.  The  location  of  ihe  latter,  as  respects  the 
French  grant,  and  the  occupancy  by  R  Farmer,  is  also  ' 
indefinite,  except  as  shown  by  the  "Register  of  Evi- 
dence, in  relation  to  lots  in  the  town  of  Mobile/'  pre- 
viously noticed  :  nor  is  its  identity  there  defined, 
further  than  by  describing  it  as  a  lot  situated  on  "Go- 
vernment street."     , 

The  other  ground,  and  that  on  which  the  heirs  of 
Eslava  mainly  rely  for  a  recovery,  in  this   state   of         .    , 
conflicting  inchoate  paper  titles,  is  his  prior  posses- 
sion, under  a  claim  and  assertion  of  light,  for  more 
than  twenty  years. 

The  circumstance  that  this  case  has  previously 
been  before  this  court,*  and  that  a  decision  was  then,2Stewi 
made,  that  the  prior  possession  alone  did  not -entitle  m* 
the  heirs  of  Eslava  to  recover  against,  the  defendant, 
holdiwg  under  his^patent  certificate,  is  in  no  degree 
decisive  of  the  case  in  its  new  aspect.  Then,  it  did 
not  appear  that  the  claim  of  Eslava  had  ever  been 
produced  in  evidence  before  the  commissioners;  that 
it  had  ever  been  brought,  in  the  opinion  of  the  com- 
missioners, within  the  protection  or  indulgence  of 
either  of  the  acts  of  Congress;  or  that  he  had  ob- 
tained a  patent  certificate  in  virtue  of  his  occupany, 
and  consequent  presumption  of  a  grant,  or  any  other 
claim  of  right. 

Therefore,  as  the  United  States  had  an  undoubt- 
ed right  to  investigate  and  ascertain  the  state  of  the 
various  claims,  and  to  recognise  or  reject  imperfect 
titles,  derived  under  the  former  governments,  and  to 
prescribe  the  mode  of  establishing  them,  on  condi- 
tion of  forfeiture;  and  as  the  heirs  of  Eslava  did  not 
then  shew,  as  they  have  since  done,  that  these  requi- 
sites had  been  complied  with — they  could  not  claim 
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the  benefit  of  the  right,  from  posseKSsion  alone,  against 
a  title  confirmed  pursuant  to  the  act  of  congress, 
and  recognised  as  legal,  in  the  absence  of  anv  that 
was  better,  under  the  statute  of  1812,  before  recited. 
But  now  the  case  is  different,  and  the  least  that 
can  be  said  in  favor  of  the  right  of  the  heirs  of  Es- 
lava,  under  their  certificate,  is,  that  it  balances  the 
other  set  up  against  them,  as  charged  by  the  Circuit 
judge;  and,  that,  being  in  conflict,  the  certificates 
destroy  the  weight  and  influence  of  each  other:  con- 
sequently we  must  retrospect  the  original  evidence 
of  right  in  favor  of  each ;  and  determine,  indepen- 
dently of  the  certificates. 
'  Then,  was  the  possession  of  the  premises,  by  the 
ancestor  of  the  defendants  in  error,  under  a  claim  of 
right  for  about  twenty-four  years,  anterior  to  the  re- 
cent possession  of  Hallet,  in  the  absence  of  any  pre- 
ponderating paper  title,  or  any,  whatever,  in  him; 
sufficient  to  warrant  a  recovery  in  ejectment,  or  in 
this  action,  as  a  substitute  for  it? 

»2John.22.  In  the  case  of  Jackson  vs.  Hazer?  the  lessor  of  the 
plaintiff  had  been  in  possession  only  three  years, 
when  the  defendant  entered,  without  any  color  ef 
right;  it  was  held,  that  such  a  possession  would  en- 
able the  plaintiff  to  maintain  ejectment  against  the 
defendant  who  was  to  be  considered  a  trespasser. 

MJohn.202  The  case  of  Jackson  vs.  Harder''  was  similar,  ex- 
cept that  the  plaintiff  had  enjoyed  a  longer  posses- 
sion, and  the  defendant  attempted  to  set  up  an  out- 
standing title  in  a  stranger.  It  was  there  held,  in 
the  opinion  of  the  court,  by  Chief  Justice  Kent,  not 
only  that  an  intruder  was  denied  the  protection  of 
an  outstanding  title  in  a  stranger;  but,  also,  that 
where  upwards  of  twenty  years*  of  sd verse  posses- 
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sion'  have  ran  against  an  outstanding  title,  it  shall 
not  be  set  up  ;"J  that,  "the  presumption,  in  that  case,  «buI.n.  p. 
is,  that  it  is  no  lunger  a  subsisting  title."*     It  was,  ^6  3John 
also   held,  in  this  case,  that  a  claim,  or  title,  which h6John'265 
could  not  be  set  up  by  a  person,  while  in  possession, 
cannot  be  set  up  by  another,  who  comes  into  posses- 
sion under  him. — That,  "The  necessity  of  guarding 
against  fraud  and  collusion,  between  tenants  and 
third  persons,  requires  the  observance  of  this  rule." 
These    principles   are  deemed  fatal  to  the  alleged 
French  grant,  and  any  original  occupany  by  Farmer. 

The  effect  of  possession  was  particularly  involved, 
in  the  case  of  Smith  vs.  Lorillard."  In  that  case,  also,  e  10  Johlli 
the  opinion  of  the  court  was  delivered  by  Chief  Jus-338 
tice  Kent,  in  which  many  authorities  were  reviewed. 
He  held,  that  a  prior  possession,  short  of  twenty  years, 
under  claim  or  assertion  of  right,  will  prevail  over 
a  subsequent  possession  of  less  than  twenty  years, 
when  no  other  evidence  of  title  appears,  on  neither 
side;"  provided,  '-the  prior  possession  has  not  been 
voluntarily  relinguished,  without  the  ammus  rever* 
tendiy  and  the  subsequent  possession  of  the  defend- 
ant was  acquired  by  mere  entry,  without  any  lawful 
right.  Again,  he  says,  " ejectment  is  a  possessory 
action,  and  possession  is  always  presumption  of  right, 
and  stands  good  until  other  and  stronger  evidence 
destroys  that  presumption.  This  presumption  of 
right  every  possessor  of  land  has,  in  the  first  instance, 
and  after  a  couti lined  possession  of  twenty  years, 
under  pretence  or  claim  of  right,  the  actual  posses- 
sion ripens  into  aright  of  possession,  which  will  toll 
an  entry.  But,  mail  the  possession  of  the  tenant 
has  become  so  matured,  it  would  seem  to  follow,  that, 
if  the  plaintiff  shows  a  prior  possession,  and  upon 
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which  the  defendant  entered  f  without  its  having  been 
formally  abandoned  as  derelict,  the  presumption 
which  arose  from  the  tenant's  possession  is  transfer- 
red to  the  prior  possession  of  the  plaintiff;  and  so  the 
presumption  may  be  removed  from  one  side  to  the 
othe.r,  toties  qaoties>  until  one  party  or  the  other  ha§ 
shewn  a  possession,  which  cannot  be  overreached, 
or  puts  an  end  to  the  doctrine  of  presumptions,  found- 
ed on  mere  possession,  by  shewing  a  regular  legal 
title,  or  a  right  of  possession."  This  court  has  more 
than  once  recognised  the  same  principle,  on  the  au- 

i^SySb  thority  of  English,  as  well  as  American  decisions.* 
Ejectment  is  admitted  to  be  a  possessory  action.— r- 
Our  statute  of  1521,  substituted  this  action  of  tres- 
pass to  try  titles,  in  lieu  of  it;  and  provides,  "that 
the  laws  now  in  force,  in  relation  to  the  action  of 
ejectment,  except  so  far  as  relates  to  the  fictitious 

kJD.  ^  proceedings  therein,  shall  be  applied  to  the  action  of 
trespass  to  try  titles."*,  With  us,  as  well  as  in  Eng- 
land, twenty  years  is  a  lapse  of  time  sufficient  to 
bar  any  right  or  title  of  entry.  Hence,  I  discover 
no  reason  for  doubting  the  application^  the  doc- 
trine of  possession,  in  this  State,  as  well  as  else- 
where. , 

What  is  most  decisive  in  favor  of  the  right  of  re- 
covery by  the  heirs  of  Eslava,  is,  that  their  presump- 
tion of  right,  from  the  long  continued  possession,  is 
attempted  to  be  resisted  by  setting  up  a  title,  not  in 
Hallet,  the  original  defendant,  but  in  the  heirs  of  Far- 
mer, between  whom  and  himself  no  privity  or  con- 
nexion of  title  has  been  shown. 

I  am  of  opinion  that  the  judgment  must  be  af- 
firmed. 

.    Lipscomb,  C.  J.,  not  sitting. 
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1 .  Whether  a  release,  entered  on  the  records  of  a  Court,  and 
by  which  the  interest  of  a  party  in  a  suit,  be  sought  to  be  re- 
moved, so  as  to  render  him  a  competent  witness,  would,  in 
another  court,  be  available  between  the  parties — Quare. 

2.  But  semble — by  the  practice  of  the  courts  of  this  State,  a.  re- 
lease thus  entered,  would  be  recognized  as  a  part  of  the  record 
of  the  particular  case  to  which  applied,  at  least  irrthe  same 
court  where  made. 

3.  Where,  in  a  suit,  on  motion,  against  a  sheriff,  in  order  to  ren- 
der his  deputy,  (who  had  given  bond  to  the  sheriff,)  a  com- 
petent witness,  he  entered  a  release  of  all  claims  against  him, 
as  such  deputy — held  that  the  release  was  properly  made;  and 
that  the  declaration  of  <he  deputy,  that  his  principal  should 
not  suffer  by  his  acts,  and  that  he  felt  in  honor  bound  to  se- 
cure him  from  injury,  did  not  render  him  incompetent  to  testi- 
fy in  the  suit. 

This  case  was  originally  a  motion  against  Neal, 
sheriff,  prosecuted  in  Madison  Circuit  court ;  and  the 
cause  of  action  was  the  failure  of  Neal,  to  return  an 
execution,  which  had  issued  on  a  judgment  obtained 
by  the  plaintiff  in  error,  against  Robinson.  Burford, 
the  deputy  of  Neal,  and  who  had  entered  into  bond 
to  Neal,  to  secure  his  proper  performance  of  the  du- 
ties of  deputy,  had  the  possession  of  the  execution ; 
and  to  render  him  a  competent  witness  in  the  cause, 
Neal  entered  of  record,  a  release,  whereby  he  reliev- 
ed the  said  Burford  from  all  responsibility  on  the 
aforesaid  bond ;  and  as  deputy.  But  it  was  in  proof 
that  Burford  declared,  the  said  Neal  should  not  suf- 
fer for  any  of  his  acts,  as  deputy,  as  he  felt  himself 
in  honor  bound  to  secure  him  from  any  loss.  Where- 
upon, Burford  was  permitted  to  testify  :  and  a  judg- 
ment was  had  in  favor  of  Neal. 
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Lipsomb,  C.  J. — This  was  an  action  brought  in  a 
summary  way,  by  motion,  against  Neal,  sheriff  of 
Madison  county,  for  failing  to  return  an  execution  in 
favor  of  the  plaintiff,  against  one  Robinson.  The 
execution  had  been  placed  in  the  hands  of  Burford, 
one  of  the  sheriff's  deputies,  who  had  given  bond 
for  the  faithful  discharge  of  his  trust,  and  for  the  in- 
demnification  of  his  principal.  A  judgment  was  ren- 
dered against  the  sheriff,  £pd  he  then,  in  open  court, 
had  entered  of  record,  a  release  to  Burford  of  all  claims 
against  him,  to  indemnity  for  his  acts  in  the  case  of 
M'Causeland  vs.  Robinsdn.  The  judgment  was  then, 
on  motion,  set  aside,  and  a  new  trial  granted. 

At  the  next  term  Burford  was  offered  by  the  she- 
riff, as  a  witness  in  his  behalf:  and  when  examined 
on  his  voire  dire,  said,  "  that  he  had  been  released  by 
the  sheriff,  and  had  been  told,  and  believed,  that  the 
release  was  good  in  law.  On  being  further  examin- 
ed, he  said  that  he  had  stated  to  Neal,  subsequent  to 
the  release,  that  he  should  not  suffer, in  consequence 
of  that,  or  any  other,  failure  of  his,  as  his  deputy: 
and  that  he  still  felt  in  honor  bound  to  secure  him 
from  injury." 

An  objection  was  then  made  to  his  competency  as 
a  witness,  on  the  ground  of  interest.  But  the  ob- 
jection was  overruled. 

It  is  contended  that  the  Circuit  court  erred  in  per- 
mitting the  entry  of  release  on  the  record,  to  be  read, 
as  binding  on  Neal  and  his  securities. 

It  does  not  appear  that  Burford  had  ever  given 
bond  to  the  sheriff's  securities,  but  that  it  was  only 
to  the  sheriff,  and  his  liability  was  to  him.  The  re- 
lease was,  therefore,  as  broad  as  the  liability)  and 
could  only  be  made  by  the  sheriff;  and  he  alone  could 
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relinquish  that  liability,  and  extinguish  the  interest 
that  hjLs  deputy  would  have  had  in  the  result  of  the 
suit.  We  have  had  some  difficulty  in  approving  the 
mode  in  which  the  release  was  entered  on  the  re- 
cord. It  would  certainly  have  been  more  correct  to 
have  made  a  deed  of  release:  it  is  not  a  matter  that 
fairly  belongs  to  the  records  of  the  court;  aud  there 
possibly  would  be  some  difficulty  in  using  a  release 
so  made,  in  any  other  court,  if  the  rigid  rules  govern- 
ing records,  should  be  enforced,  as  it  may  be  ques- 
tioned whether  an  exemplification  of  the  record,  un- 
der the  seal  of  the  court,  would  be  evidence  of  this 
release.  We  believe,  however,  tl^at  long  established 
practice^ affords,. in  some  measure,  a  sanction  to  re- 
leases made  in  this  way.  And  when  the  whole  case 
is  considered,  it  would  not  be  assuming  too  much  to 
receive  it  as  a  part  of  the  record  of  the  case,  at  least 
in  the  court  where  it  was  entered. 

It  is  further  contended,  that,  admitting  the  release 
to  have  been  valid,  yet  the  subsequent  declaration  of 
the  witness,  that  he  felt  himself,  in  honor  bound  to 
indemnify  his  principal,  and  that  he  had  told  him 
he  should  not  suffer,  rendered  hirn  incompetent. 

The  distinction  between  the  competency  and  cre- 
dibility of  a  witness  is  now  well  settled;  and  howev-  . 
er  refined  and  subtle  it  may  be  in  some  cases,  and  the 
present  Lord  Chancellor  Brougham,  has  shown,  that 
in  some,  they  have  been  refined  into  absurdities;  (see 
speech  on  the  state  of  the  law,  103 :)  yet  they  have 
Been  all  directed  to  one  point,  that  of  frittering  down 
the  objections  to  the  competency  of  a  witness,  and 
reposing  more  upon  the  credibility  he  may  obtain  ' 
with  the  jury.  The  English  courts  have  felt  the  in- 
convenience of  the  rigid  rule  of  law,  that  a  man  hav- 
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ing  an  interest,  however  small,  in  a  snit,  should  be 
wholly  rejected  as  a  witness,  and  one  admitted,  who, 
although  not  affected  by  any  legal  interest,  is  tempt- 
ed by  every  passion  of  the  human  he^rt,  to  a  bias  in 
favor,  or  against,  one  of  the  parties;  hence  the  con- 
tinued efforts  to  refine  away  objections  to  the  com- 
petency of  a  witness,  and  permitting  the  testimony 
to  rest  on  its  credibility  with  the  jury.  And  it  is 
thought,  by  many  able  jurists,  after  a  great  deal  of 
experience,  that  the  cause  of  truth  and  substantial 
justice,  would  be  essentially  promoted  by  removing, 
entirely,  the  objection  on  the  ground  of  interest,  and 
making  all  such  objections,  as  now  go  to  the  admis- 
sibility of  a  witness,  go  to  to  his  credibility  The 
tendency  of  the  decisions  in  this  country,  has  been 
in  the  same  direction.  And  the  rule. of  evidence  is 
now  established,  by  the  courts  of  all  the  States  in 
the  Union,  excepting,  perhaps,  Connecticut,  that  to 
exclude  a  witness  on  the  ground  of  interest,  he  must 
have  a  legal  interest  in  the  result  of  the  suit :  all  ob- 
jections short  of  this,  arising  out  of  the  peculiar  un- 
derstanding, or  relations,  subsisting  between  him  and 
the  party  in  whose  favor  he  iy  called  to  testify,  will 
go  to  his  credibility  with  the  jury. 

We  are  therefore  of  opinion  there  is  no  error,  and 
the  judgment  must  be  affirmed. 
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JONES,  ct  al.  versus  PITCHER  ft  Co.' 

1.  A  sworn  copy  of  a  steam  boat  register,. from  the  records  of 
the  custom  house,  is  not  prima  facie  evidence  of  ownership, 
even  against  the  party  making  it,  under  affidavit;  without  fur- 
ther proof  of  the  fact. 

2.  Joint  owners  of  steam  boats,  or  other  vessels,  jor  the  time  be- 
ing, may  properly  be  regarded  ns  partners,  so  far  as  relates 
to  all  liabilities  incurred  by  the  injury  or  destruction  of  such 
steam  boat,  or  vessel. 

3.  At  common  law,  an  action  ex  delicto,  against  carriers,  might\ 
be  maintained  against  all,  or  any  part  of  the  joint  owners  of  . 
the  vehicle  of  transportation;  and  a  conviction  and  judgment    4 
had  accordingly.  I 

4.  But  in  assumpsit  against  such  carrier^,  the  rule  of  law  requir-    I 
ed  all  joint  owners  to  be  made  defendants;  and  that  all  should  / 
be  convicted  or  none:  yet   a  non  joinder,  even  in  the    latter  f 
case,  was  only  to  be  taken  advantage  of  by  plea  in  abatement., 

5.  Ourstatuteof  1818,*  however,  embraces  within  its  provisions^ 
the  joint  owners  of  a  steam  boat;  and  wlfcre  such  joint  own- 
ers are  sued  as  partners,  for  a  liability  incurred  by  the  loss  of 
the  boat;  a  recovery  can  properly  be  had  against  a  part  of  the 
owners. 

6.  An  agreement,  bona  fide,  for  the  sale  oi'thc  interest  in  a  steam 
•boat,  between  part  owners  thereof,  and  a  stranger,  whereby 
the  former  were  to  execute  title,  when  the  purchase  money 
should  be  paid;  to  hold  the  policy  of  insurance  as  collateral 
security;  and  to  receive  the  consideration  money,  in  freight; 
held  not  to^continue  the  liability  of  the  vendors,  so  as  to  ren- 
der them  responsible  for  the  liabilities  fixed  upon  the  boat,  af- 
ter the  execution  of  the  contract;  it  appearing  that  the  interest  in 
the  boat  had  passed  into  the  possession  and  use  of  vendees. 

7.  A  charge  in  a  declaration  against  joint  owners  of  a  steam 
boat,  'that  the  defendants  before  and  at  the  time  of  shipment, 
were  the  owners  and  proprictorsof  the  boat;  and  co-partners 
in  freighting:  and  which  boat  had  been  usually  employed  in 
conveying  and  transporting  cotton,  and  other  merchandize, 
for  hire,'  &c — held,  a  sufficient  averment  of  the  character  of 
the  joint  owners,  as  common  carriers,  to  authorise  a  recovery. 

8.  By  the  common  law,  a  carrier  of  goods  for  hire,  is  responsi- 
ble, at  all  events,  for  every  injury  to  goods,  not  arising  from 
the  acts  of  God,  or  the  public  enemies. 
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9.  This  rule  is  applicable  to  the  liability  of  stoam  boat  owners, 
for  roods  lost  or  destroyed,  in  their  transportation. 

10.  The  jurisprudence  of  this  IStr.te  contains  a  general  adoption 
of  the  common  ir»\v,  in  relation  to  the  liabilities  of  common 
carriers. 

11.  Under  this  rule  "  acts  of  God,"  cannot  embrace  such  oc- 
currences as  arise  from  ihe  negligence  of  men;  but  such  as 
occur  from  natural  events,  as  lightning,  earthquakes  aud  tem- 
pests. 

12.  Causes  to  excuse  the  liability  of' ship  owners  and  masters, 
other  than  those  of  the  acts  of  God,  or  the  public  enemies; 
must  be  such  as  are  expressly  provided  for  by  the  contract. 

pi  3.  A  saving  in  a  bill  of  lading,  in  respect  to  the  "dangers  of 
the  river,"  would,  it  seems,  be  the  same  a9  'an  exception  to 
the  "  perils  of  the  sea." 

14.  The  term  "  perils  of  the  sea,"  (in  which  maybe  embraced 
perils  of  the  river,)  though  generally  referable  to  accidents 
peculiar  to  that  element,  is  occasionally  extended  to  a  capture 
by  a  pirate;  or  to  collision  between  two  vessels,  where  no 
blame  is  imputable  to  either  vessel,  but  more  especially  to  the 
one  injured. 

15.  Wherever  an  injury  to,  or  loss  of  goods,  is  occasioned  in 
consequence  of.  the  sinking  of,  or  injury  to,  a  steam  boat,  or 
vessel,  and  which  the  exercise  of  prudence  or  skill  on  the 
part  of  its  proper  officers,  can  prevent;  the  owners  of  such 
boat'or  vessel  are  liable. 

16.  A  custom,  among  the  navigators  of  steam  boats,  on  a  river, 
to  preserve  particular  situations,  in  ascending  and  descending, 
would  seem  salutary  and  reasonable,  and  analagous  to  the 
rule  governing  ships  passing  each  other  at  sen. 

17.  Such  custom,  if  proved,  would  bind  navigators  of  steam 
boats  to  its  observance,  aud  a  failure  to  do  so  would  be  at  the 
peril  of  the  owners.    ^ 

\ 

This  was  an  action  of  assumpsit  in  Tuskaloosa 
Circuit  court,  by  the  defendants  in  error,-  against 
Jones  and  others,  joint  owners  of  the  steam  boat 
Warrior.  * 

The  plaintiffs  declared  for  a  breach  of  undertaking, 
by  bill  of  lading,  to  convey  certain  cotton  to  the  city 
of  Mobile ;  but  which  was  lost,  as  was  alleged,  by 
the  carelessness  and  negligence  of  the  master  of  the 
said  boat.     The  declaration  charged  the  defendants, 
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as  joint  owners  and  co-partners,  of  the  said  steam 
boat,  and  as  co-partners  in  the  freight  of  said  boat: 
and  set  out,  substantially,  that  before  the  time  of 
filing,  the  said  declaration,  the  said  defendants  under- 
took to  convey,  for  certain  reward  and  freight,  to  the 
city  of  Mobile,  sixty-nine  bales  cotton,  the  dangers  of 
the  ricer  only  excepted,  to  the  consignees  of  the  plain- 
tills;  but  that  the  same  were  lost  by  the  negligence 
of  the  master  and  hands,  on  said  boat. 

The  first  count  charged   the  defendants  as  joint' 
owners  and  co-partners  of  the  steam  boat  Warrior,  and 
as  co-partners  in  the  freight  of  said  boat:  the  second, : 
as  owners  and  proprietors  of  the  said  steam  boat  War- j 
rior,  and  co-partners  in  freighting  on  the  same:  thy 
third,  as  owners  and  proprietors  of  the  steam   boat 
Warrior,  and  co-partners  invfreighting  on  said   boat, 
which  last  mentioned  boat  was  usually  employed  by 
said  defendants,  in  carrying  and  conveying  and  trans- 
porting of  cotton,  and  other  articles  of  merchandize, 
to  and  from  the  port  of  Tuskaloosa,  to  the  port  of 
Mobile,  and  other  places  in  this  state,  for  hire :  the 
fourth  charged  the  defendants  as  owners  and  proprie- 
tors of  the  steam  boat .  Warrior,  and   co-partners  in 
freighting  on  said  boat,  and  set  out  the  bill  of  lading 
at  length  :  the  fifth,  as  owners  and  proprietors  rr  « 
steam  boat  Warrior,  and  copartners  in  ,v 
said  boat,  and  further  declared,  upon  a  special  statute 
of  this  State,*  requiring  a  certificate  of  survey  ;  and 
further  declared  against  the  defendants  generally,  set- 
ting out  the  manner  of  the  loss;  and  averring  negli- 
gence and  carelessness  on  the  part  of  the  defendants  in 
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not  obtaining  the  certificate.     There  seemed,  howev- 
er, to  have  been  no  recovery  on  the  last  count. 

A  demurrer  having  been  filed  to  the  declaration, 
and  overruled,  the  general  issue  was  plead,  and  issue 
joined;  and  a  verdict  was  had  against  all  the  defend- 
ants, except  Sims  &  Scott,  in  whose  favor  judgment 
was  entered.  A  bill  of  exceptions* %\vas  taken,  which 
embraced  all  the  points  material  in  the  consideration 
of  the  law  of  the  case.  It  set  out,  that  on  the  trial, 
the  plaintjifs  ofFered  in  evidence  to  the  jury,  a  sworn 
copy  of  the  registry  of  the  steamboat  Warrior,  made 
in  the  custom  house,  at  Mobile,  with  a  view  of  show- 
.  ing  that  the  defendants  were  owners  of  said  boat—, 
to  the  reading  of  which  the  defendants,  by  their  coun- 
sel, objected ;  which  exception  was  sustained  as  to 
all  the  defendants  except  William  Jones,  on  whose 
oath  it  appeared  to  have  been  made  in  the  custom 
house;  and  against  him  it  was  read  to  the  jury. — 
That  it  was  proved  the  steam  boat  Warrior  was  car- 
rying freight,  on  the  account  of  her  owners;  that  there 
was  a  clerk  on  board,  who  kept  the  books,  in  which 
were  charged  accounts  for  freight;  that  there  was  no 
particular  proof  of  a  partnership,  other  than  the  re- 
ception of  freight,  upon  the  account  of  the  owners. 
The  court  instructed  the  jury,  that  they  might  find 
against  such  of  the  defendants  as  were  joint  owners, 
if  they  were  liable :  aii(J  in  favor  of  such,  as  were  not 
liable.  There  -were  no  instructions  given,  or  request- 
ed to  be  given,  to  the  jury,  as  to  how  many  of  the  de- 
fendants -were  partners,  other  than  what  appeared  in 
the  bill  of  exceptions. 

.  The  defendants,  Sims  &  Scott,  offered  in  evidence, 
and  read  to  the  jury,  a  contract  between  themselves 
and  Hammond  &  Donaldson,  for  the  sale  of  the  in- 


JANUARY  TERM,  1833.  jgg 


JONES  Ct  al.  VS.   PITCHER  &.  CO. 


terest  of  the  former  in  the  boat;  which  was  an  agree- 
ment,  in  the  nature  of  a  penal  bond,  whereby  Sims 
&  Scott  bound  themselves  for  a  sale  of  all  their  in- 
terest ip  the  said  steam  boat  Warrior — and  in  con- 
sideration whereof,  the  said  Hammond  &  Donaldson 
agreed  to  pay  therefor,  the  sum  of  three  thousand 
five  hundred  dollars,  to  be  discharged  in  freight;  and  ' 
to  cause  insurance  of  the  said  steam  boat,  for  the 
sum  of  five  thousand  dollars;  and  to  place  the  policy 
in  the  possession  of  the  said  Sims  &  Scott,  for  fur- 
ther security,  &c. 

The  court  instructed  the  jury  that  the  contract  be- 
tween Sims  &  Scott  and  Hammond  &  Donaldson, 
was  a  transfer  of  the  right  of  the  former  in  the  steam 
boat  Warrior  to  the  latter  \  and  was  sufficient  to  dis- 
charge Sims&  Scott,  from  all  liability  for  losses  sub 
seqnently  occasioned  by  the  boat — unless  the  con- 
tract was  fraudulent,  or  unless  Sims  &  Scott  had 
subsequently  received  4a  portion  of  the  earnings  of 
the  boat,  or  had  participated  in  the  appointment  of  a 
master,  or  had  done  other  acts  evincive  of  owner- 
ship. 

It  was  proved,  that  the  plaintiffs,  below,  had  not 
shipped  the  cotton  on  the  credit,  and  at  the  risk  of 
Sim$  &  Scott,  but  on  the  credit,  and  at  the  risk  of 
the  other  defendants.  The  court  directed  the  jury, 
that  a  notice  to  the  plaintiffs,  or  their  agent,  that 
Sims  &  Scott  had  transferred  their  right  to  Ham- 
mond &  Donaldson,  before  the  shipment  of  the  cot- 
ton, would  prevent  the  plaintiffs  from  charging  them 
as  joint  owners.  That  for  the  purposes  of  the  pre- 
sent action,  an  actual  notice  of  the  transfer  by  Sims 
&  Scott  to  Hammond  &  Donaldson,  need  not  have 
been  given  to  the  other  joint  owners,  in  order  to  ex- 
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empt  Sims  &  Scott  from  liability  to  the  plaintiffs ; 
and  that  it  was  competent  to  have  disposed  of  their 
joint  interest  in  the  steam  bout  Warrior,  without  first 
obtaining  the  consent  of  the  other  joint  owners. 

Evidence  was  offered  conducing  to  shew,  that  the 
st<j;r.n  boat  Warrior,  and  the  steam  boat  Erie,  came 
in  collision,  and  the  Warrior  was,  thereby,  sunk,  on 
the  eastern  side  of  the  Tombeckbee  river,  a  short 
distance  above  a  point  where  the  river  was  about 
one  hundred  yards  wide.  It  was  further  proved, 
that  the  Erie  was  ascending,  and  the  Warrior  des- 
cending the  river;  and,  that,  by  the  understanding 
of  masters  of  boats,  the  descending  boat  should  give 
the  point,  or  pass  on  the  outside  of  the  ascending 
boat ;  but,  that  it  was  customary  for  either  the  as- 
cending or  descending  boat  to  go  on  either  side  of 
river,  and  hug  the  points,  if  deemed  advisable ,  and 
it  was  considered  that  they  had  a  right  to  do  so. — 
When  the  collision  took  place,  some  of  the  witnesses 
testified,  that  it  was  so  dark,  that  the  Erie  could  not 
have  been  seen  further  than  twenty-five  or  fifty 
yards :  others,  that,  there  was  sufficient  light  to  ena- 
ble them  to  see  across  the  river— one  hundred  yards 
or  more.  The  defendants  introduced  a  witness,  for 
the  purpose  of  disclosing  a  conversation  between 
himself  and  the  pilot  of  the  Erie,  on  the  occasion  of 
the  collision — who  testified,  that  the  pilot  said,  "that, 
N  on  discovering  the  Warrior,  he  turned  the  Erie  to- 
wards the  bank,  that  the  Warrior  might  pass  on  the 
outside;  but  on  discovering  that  the  Warrior  did 
not  bear  out,"  and  believing  a  collision  unavoidable, 
he  turned  the  Erie  into  the  stream,  that  she  might 
sustain  as  little  injury,  as  possible,  by  the  shock: 
the  pilot  further  said,  the  Warrior  was  not  in  her 
proper  plape. 
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The  court  instructed!  the  jury,  that,  apart  from 
contract  at  common  law,- common  carriers,  whether 
by  land  or  water,  were  only  excusable  for  losses  which 
happen  by  the  acts  of  God,  or  the  public  enemies: 
that  theibill  of  lading  before  them,  contained  an  ex- 
ception, which  limited  to  some  extent,  the  common 
law  liability:  that,  this  exception  (expressed  in  the 
bill  of  lading,  "dangers  of  the  rtver  only  excepted:") 
signified  the  natural  accidents  incident  to  river  navi- 
gation, and  not  such  as  skill  and  foresight  could 
avoid.  In  illustration  of  this  general  meaning,  the 
court  instructed  the  jury,  that,  where  two  'vessels 
meet  in  such  a  ''situation  that  a  collision  cannot  be 
avoided,  by  human  prudence  or  skill;  and  a  loss  en- 
sues, it  is  such  a  loss,  as  the  owners  could  not  be  an- 
swerable for — because  it  would  income  within  the  . 
exception  in  the  bill  of  lading:  further,  that  where' 
two  boats  meet  at  a  point  in  the  river,  where  it  is  so 
narrow  that  they  cannot  ptjss,  andean  neither  recede 
or  stop,  but  a  collision  is  inevitable,  and  a  loss  'hap- 
pens— the  loss  would  tbe  attributable  to  the  dangers 
of  the  river,  if  the  officers  on  the  losing  boat  had  ta- 
ken the  precaution  to  ascertain,  that  the  narrow  was 
unobstructed,  before  it  was  entered.  Again,  that  if, 
by  an  understanding  among  the  masters  of  boats,  it 
is  the  custom  for  ascending  or  descending  boats  to  go 
on  different  sides;  and  either  should  deviate  from 
her  accustomed  tract,  and  pass  to*  the  side  assigned 
to  the-other;  and  while  there,  a  loss  occurs,  by  be- 
ing stricken  by  the  other  boat — the  exception,  in  the 
bill  of  lading,  would  not  excuse  her  owners  from  ac- 
countability, for  such  loss.  And,  further,  that  where 
a  boat  should  continue  her  course  on  a  river,  after  it 
had  become  so  dark,  that  an  object  in  advance,  which 
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might  occasion  a  loss,  could  not  be  seen,  in  time  to 
be  avoided,  and  a  loss  ensues — the  exception  i\\  the 
bill  of  lading  would  not  exempt  the  .owners  from  lia- 
bility to  the  injured.  The  court  also  instructed  the 
jury,  that  the  question  was  pot,  whether  negligence, 
in  the  common  understanding  of  the  term,  was  attri- 
butable to  the  master  and  other  officers  of  the  steam 
boat  Warrior;  but,  whether  a  loss  had  been  sustain- 
ed by  the  plaintiffs,  in  consequence  of  the  sinking  of 
that  boat,  which  the  employment  of  prudence  and 
skill,  on  the  part  of  its  proper  officers,  might  have 
-prevented. 

The  defendants,  by  their  counsel,  requested  the 
court  to  instruct  the  jury,  that  one  partner,  without 
the  consent  of  the  others,  could  not  introduce  a  third 
person,  or  partner,  into  the  concern.  Which  charge 
the  court  refused,  except  so  far  as  has  been  before  re- 
ferred to. 

There  was  no  proof  of  a  sale,  by  Sims  &  Scott,  to 
Hammond  &  Donaldson,  of  the  interest  of  the  for- 
mer in  the  Warrior,  before  the  date  of  the  contract, 
before  mentioned:  nor  was  there  any  proof  conduc- 
ing to  shew* that  Sims  &,  Scott,  were  under  contract 
with  the  other  joint  owners,  to  retain  an  interest  in 
the  Warrior  for  any  definite  period  of  time. 

Gordon  and  Shortridge,  for  plaintiffs. 
Ellis  and  Stewart,  contra. 

Saffold,  J. — This  was  an  action  of  assumpsit, 
brought  by  the  defendants  in  error,  against  the  pre- 
sent plaintiffs,  William  Jones,  Benjamin  Horner,  Ed- 
ward Sims,  David  Scott,  John  Jones,  Larkin  Ham- 
mond and  John  W.  Donaldson,  owners  and  proprie- 
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tors  of  the  steam  boat  Warrior,  and  co-partners  in  the 
freight  of  said  boat,  to  recover  damages  for  the  loss 
of  sixty-nine  bales  of  cotton,  shipped  by  said  Pitcher 
&  Co.  on  board  said  steam  boat,  to  be  transported 
from  Tuskaloosa  to  the  port  of  Mobile.  The  decla- 
ration contains  several  counts,  the  particular  differen- 
ces ii>  which  are  "unnecessary  to  be  noticed.  They 
allege,  substantially,  that  the  defendants  below,  at, 
and  before  the  time  of  the  shipment  of  this  cotton, 
were  the  owners  and  proprietors  of  the  boat,  and  co- 
parners  in  freighting  on  the  same;  and  which  boat 
was  usually  employed  by  them  in  carrying  and  trans- 
porting cotton,  and  other  articles  of  merchandize,  to 
and  from  the  port  of  Tuskaloosa  to  the  port  of  Mo- 
bile, and  other  places  in  this  State,  for  hire;  and  that 
the  said  Larkin  -Hammond  was,  for  the  time,  mas- 
ter thereof;  and  that  the  plaintiffs,  in  January,  1829, 
at  the  port  of  Tuskaloosa,  at  the  special  instance  and 
request  of  the  defendants,  shipped  on  board  said  boat, 
sixty  nine  bales  of  qotton,  then  in  good  o'rder  and 
well  conditioned,  and  of  great  value-,  viz:  of  the  value 
of  five  thousand  dollars,  to  be  taken  care  of,  and  safe- 
ly and  securely  carried  and  conveyed,  in  and  on  said 
boat,  to  the  port  of  Mobile,  and  there  to  be  delivered 
in  like  good  order  and  condition,  unto  Samuel  St. 
John,  jr.  or  his  assigns,  the  dangers  of  the  river  on- 
ly excepted ;  and  that,  in  consideration  thereof,  and 
of  freight,  at  the  rate  of  one  dollar  per  *bale  for  said 
cotton,  the  said  defendants  undertook,  and  fathfully 
promised  the  plaintiffs,  that  the  cotton  should  be 
safely  and  securely  carried  and  conveyed  and  deliver- 
ed in  Mobile,  as  aforesaid :  yet  that  'the  said  defend- 
ants, regardless  of  their  duty  and  undertaking,  as 
aforesaid,  wholly  failed  and  refused  to  comply  there- 
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with.  But  on  the  contrary  thereof,  through  the  mere 
carelessness,  negligence,  improper  conduct,  and  want 
of  skill  of  the  then  master,  and  of  the  boat  hands  and 
servants  under  him,  the  said  boat,  Warrior,  wa^  run 
down  upon,  and  came  in  collision  with  the  steam 
boat  Erie,  whereby  the  former  was  sunk,  and  the 
whole  of  the  aforesaid  cotton  became  and  was  whol- 
ly lost  to  the  plaintiffs. 

The  trial  was  had  on  the  general  issue,  joined  be- 
tween all  the  parties.  Judgment  was  rendered  for 
the  plaintiffs  below,  against  all  the  defendants,  ex- 
cept Sims  &  Scott;  from  which  the  other  defendants 
prosecute  this  appeal. 

All  the  questions  presented  for  revision  arise  out 
of  a  bill  of  exceptions,  taken  on  the  trial  by  the  said 
defendants.  From  the  exceptions,  it  appears  that 
the  deposition  of  J.  B.  Leavens  had  been  takeli  and 
was  offered  in  evidence;  that  the  commission  for  ta- 
king the  same,  entitled  the  cause  as  one  pending  be- 
tween Charles  G.  Pitcher  &  Co.  as  plaintiffs/and  Wm. 
Jones,  jr.  and  others,  defendants,  and  that  the  certificate 
of  the  commissioners  taking  the  testimony,  in.  stating 
the  title,named  all  the  parties,  plaintiffs  and  defendants, 
except,  that  the  name  of  John  Jones,  one  of  the  de- 
fendants, was  omitted. — It  is  also  stated,  that  it  did 
not  appear,  that  there  was  any  other  cause  in  the 
court,  wherein  the  parties,  whose  names  were  ex- 
pressed in  the  commission,  were  parties  litigant:  and 
it  appeared,  that  the  title  of  the  cause  in  the  commis- 
sion, corresponded  with  that  on  the  docket  of  the 
court.  The  deposition  was  taken  by  consent,  in 
writing,  designating  the  time  and  place,  and  signed 
by  A.  Ready,  for  Sims  &  Scott ;  Shortridge  &  Sims, 
for  Donadlson  &  Hammond ;  Gayle  &  Vandyke,  for 
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Wm.  Jones,  jr.  that  the  names  of  Horner  and  John 
Jones,  (for  whom  the  latter  counsel  had  appeared  in 
pleadings  as  well  as  for  Wrn.  Jones,  jr.)  were  not  ex* 
pressed  ;  nor  was  their  consent,  or  waiver  of  notice, 
or  the  service  thereof  in  any  other  way,  shewn, — 
The  admissibility  of  the  evidence  was  objected  to, 
on  the  grounds,  that  John  Jones  had  no  notice  of  the 
time  and  place  of  taking  it ;  and  that  the  certificate 
and  commission  did  not  sufficiently  identify  the  cause. 
But  the  court  overruled  the  objection,  except  as  to 
John  Jones,  and  permitted  the  testimony  to  be  read 
against  the  other  defendants. 

The  plaintiffs'  counsel  further  offered  in  evidence 
to  the  jury,  a  sworn  copy  of  the  registry  of  the  steam 
boat  Warrior,  made  in  the  custom  house,  at  Mobile, 
with  a  view  of  showing  the  defendants  were  owners 
of  said  b^>at ;  which  enrolment  is  in  the  usual  form, 
purporting  to  have  been  made  on  the  affidavit  of  Wm. 
Jones,  jr.  of  Mobile,  in  conformity  to  the  act  of  Con- 
gress, in  such  case  provided ;  and  stating  that  he, 
together  with  others  therein  named,  citizens  of  the 
United  States,  were  the  sole  owners  of  the  boat;  that 
she  was  built  in  Ohio,  &c.  To  the  reading  of  which 
the  defendants  objected ;  which  objection  was  sustain- 
ed as  to  all  the  defendants,  except  said  Wm.  Jones, 
on  whose  oath  the  enrolment  appeared  to  have  been 
made  in  the  custom  house  ;  and  against  him  it  was 
read  to  the  jury. 

It  was  also  pfoved,  that  the  steam  boat  Warrior, 
was  carrying  freight  on  account  of  her  owners;  that 
there  was  a  clerk  on  board,  who  kept  the  books,  in 
which  were  charged  accounts  for  freight.  There 
was  no  particular  proof  of  a  partnership,  other  than 
the  reception  of  freight,  upon  the  account  of  the  own- 
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ers.  "  The  court  instructed  the  jury  that  they  might 
find  against  such  of  the  defendants  as  were  joint  own- 
ers, if  they  were  liable,  and  in  favor  of  such  as  were 
not  liable."  ~  There  were  no  instructions  given,  or 
requested  to  be  given,  to  the  jury,  as  to  how  many 
of  the  defendants  were  partners ;  other  than  what 
appears  in  the  other  parts  of  the  record  referred  to. 
Th^  defendants,  Sims  &  Scott,  offered  in  evi- 
dence, and  read  to  the  jury,  a  contract  under  the 
hands  and  seals  of  said  Edward  Sims  and  David 
Scott,  of  the  first  part,  and  John  W.  Donaldson  and 
Larkin  Hammond,  of  the  second  part ;  by  which  each 
party  bound  themselves  to  the  other,  in  the  penal  sum 
of  $7,000 ;  with  a  condition  thereto,  reciting  that  the 
parties  of  the  second  part,  had  purchased,  from  the 
parties  of  the  first  part,  one  half  of  the  steam  boat 
Warrior,  (which  was  the  amount  of  their  interest 
therein,)  for  the  sum  of  $3,500,  to  be  paid  in  freight 
on  said  boat,  at  particular  rates  therein  stipulated : 
also,  that  the  parties  of  the  second  part  should  assure 
the  boat,  in  some  solvent  insurance  office,  and  the 
policy  of  insurance  should  be  pl&ced  in  the  hands  of 
the  parties  of  the  first  part,  as  a  further  security  fot 
the  paymenj  of  the  purchase  money.  And  the  par- 
ties of  the  first  part,  acknowledged  themselves  bound, 
in  the  event  of  the  payments  being  made,  as  afore- 
said, then  to  make  good  and  legal  title  to  the  party 
of  the  second  part,  to  one  half  of  the  boat,  as  aforesaid, 
at  the  custom  house,  in  Mobile,  or  as  soon  thereaf- 
ter as  demanded;  which  contract  bears  date  the  9th 
September,  1828,  (the  bill  of  lading,  .in  the  usual 
form,  for  the  lost  cotton,  bearing  date  the  20th  Jan- 
uary, 1829.)  The  court  instructed  the  jury  that  the 
contract  between  Sims  &  Scott  and  Hammond  & 
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Donaldson,  was  a  transfer  of  the  right  of  the  former,  in 
the  boat,  to  the  latter :  and  was  sufficient  to  discharge 
the  former  from  all  liability  for  losses  subsequently  oc- 
casioned by  tfaat  boat:  unless  the  contract  was  fraudu- 
lent, or  they  had  subsequently  received  a  portion  of  the 
earnings  of  the  boat,  or  had  participated  in  the  appoint- 
ment of  a  master,  or  had  done  some  other  acts  of 
ownership.  The  agent  of  the  plaintiffs,  who  ship- 
ed  the  cotton  on  the  Warrior,  having  proved  that  he 
did  not  ship  on  the  oredit,  and  at  the  risque  of  the 
defendants,  Sims  &  Scott,  but  on  the  credit  and  risque 
of  the  other  defendants,  the  court  directed  the  jury, 
that  notice  to  the  plaintiffs,  or  their  agent,  that  Sims 
&  Scott"  had  transferred  their  right  to  Hammond  & 
Donaldson,  before  the  shipment  of  their  cotton,  would 
prevent  the  plaintiffs  from  charging  them  as  joint 
owners ;  and  that  an  actual  notice  of  th$  transfer  by 
Sims  $  Scott  to  Hammond  <Sf  Donaldson,,  need  not 
be  given  to  the  other  joint  owners,  nor  their  consent 
be  obtained,  in  order  to  exempt  Sims  $  Scott  from 
liability  to  the  plaintiffs. 

Evidence  was  also  offered  to  show  that  the  War- 
rior and  steam  boat  Erie,  came  in  collision,  and  the 
Warrior  was  thereby  sunk.  It  was  further  proved  that 
the  Erie  was  ascending,  and  the  WaTrior  descending 
the  river,  and  that  by  the  understanding  of  roasters 
of  boats,  the  descending  boat  must  give  the  point,  or 
pass  on  the  outside  of  the  ascending  boat ;  but  it  was 
customary  for  either  the  ascending  or  descending 
boat  to  go  on  either  side  of  the  river,  and  hug  the 
points  if  deemed  advisable,  and  it  was  considered  they 
had  a  right  to  do  so :  when  the  collision  happened 
there  was  darkness,  which  prevented  the  witnesses 
from  seeing  more  than  twenty-five  or  fifty,  or  a  hun- 
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dred,  yards,  which  latter  was  about  the  width  of  the 
rijVer  at  that  point.  There  was  also  some  evidence 
of  the  Erie  having  turned  towards  the  nearest  bank 
that  the  Warrior  might  pass  outside  of  her:  but  on 
the  former  discovering  that  the  latter  did  not  bear 
out,  she  turned  into  the  stream,  believing  a  collision 
unavoidable,  and  that  she  might  sustain  as  little  in- 
jury, as  possible,  from  the  shock. 

The  court  instructed  the  jury,  that  apart  from 
contract,  at  common  law,  common  carriers  by  land 
or  water,  were  only  excusable  for  losses  which  hap- 
pened by  the  act  of  God,  or  the  public  enemies. — 
That  the  bill  of  lading  before  them  contained  an  ex- 
ception, which  limited,  to  some  extent,  their  common 
law  liability ;  this  exception  was  expressed  by  the 
words  "dangers  of  the  river  only  excepted  :"  that  alll 
the  English  and  American  decisions  concur  in  the  1 
conclusion,  that  they  signify  the  natural  accidents  j 
incident  to  the  river  navigation,  and  not  such  as  skill  J 
and  foresight  could  avoid*  In  illustration  of  which, 
the  court  instructed  the  jury,  that  where  two  vessels 
meet,  in  such  a  situation  that  a  collision  cannot  be 
avoided,  by  human  prudence  or  skill,  and  a  loss  en- 
sues, it  is  such  a  loss  as  the  owners  woulcT  not  be  an- 
swerable for.  Further,  that  where  two  boats  meet 
at  a  point  in  the  river,  where  it  is  so  narrow  that 
they  cannot  pass,  and  can  neither  recede  nor  stop, 
but  a  collision  is  unavoidable,  and  a  loss  happens,  it 
would  be  attributed  to  the  dangers  of  the  river,  if 
the  officers  on  the  losing  boat  had  taken  the  precau- 
tion to  ascertain  that  the  narrow  was  unobstructed 
before  it  was  entered.  Again,  if  by  an  understand- 
ing among  the  masters  of  boats,  it  is  the  custom  for 
ascending  and  descending  boats,  to  go  on  different 
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sides,  and  either  should  deviate  from  her  accustomed 
track,  and  pass  to  the  side  assigned  to  the  other,  and 
while  there,  a  loss  occurs  to  her,  by  being  struck 
by  the  other  boat,  the  exception  in  the  bill  of  lading 
will  not  excuse  her  owners  from  accountability  for 
such  loss.  Lastly,  when  a  boat  continues  to  pursue 
its  course  on  a  river,  after  it  has  become  so  dark  that 
an  object  in  advance  of  it,  which  might  occasion  a 
loss,  can  not  be  seen  in  time  to  be  avoided,  and  a 
loss  ensues,  the  exception  in  the  bill  of  lading  does 
not  exempt  the  owners  from  liability  to  the  injured 
party.  The  court  also  instructed  the  jury  that  the 
question  was  not  whether  negligence,  in  the  common 
acceptation  of  that  term,  was  attributable  to  the  mas- 
ter, and  the  officers  of  the  steam  boat  Warrior;  but 
whether  a  loss  had  been  sustained  by  the  plaintifFs, 
in  consequence  of  the  sinking  of  that  boat,  which 
the  employment  of  prudence  and  skill,  on  the  part 
of  the  proper  officers  might  have  prevented. 

The  defendants'  counsel  requested  the  court  to 
instruct  the  jury,  that  one  partner,  without  the  con- 
sent of  the  others,  can  not  introduce  a  third  person  or 
partner  into  the  concern ;  which  the  court  refused, 
except  as  already  stated. 

There  was  no  proof  of  a  sale  by  Sims  &  Scott  to 
Hammond  and  Donaldson,  of  their  interest  in  the 
Warrior,  before  the  date  of  the  contract  referred  to ; 
nor  was  there  any  proof  conducing  to  shew  that 
Sims  &  Scott,  were  under  any  contract  with  the  other 
joint  owners,  to  retain  an  interest  in  the  boat  for  any 
definite  period. 

To  the  foregoing  opinions  and  decisions — ttf  the 
instructions  to  the  jury,  as  stated,  and,  also  the  re- 
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fusals  to  instruct,  as  requested,  the  defendants,  against 
whom  the  verdict  was  had,  excepted. 

The  assignments  of  error  embrace  various  excep- 
tions, which  I  arrange  and  number  as  follow: 

1.  The  court  permitted  the  testimony  of  Leavens 
to  bp  read  to  the  jury  as  evidence. 

2.  The  court  permitted  the  register  of  the  boat  to 
be  read  as  evidence. 

3.  The  court  instructed  the  jury,,  they  might  find 
against  such  of  the  defendants  as  were  joint-owners, 
and  in  favor  of  such  as  were  not. 

4.  It  was  erroneous  to  decide,  that  the  contract 
between  Sims  &  Scott,  and  Hammond  &  Donaldson, 
discharged  the  former  from  liability.  ■ 

5.  The  court  charged  the  jury  that  common  car- 
riers were  liable  for  all  losses,  unless  occasioned  by 
the  acts  of  God  or  the  public  enemies :  or,  such  as 
fall  within  the  exception  in  the  bill  of  lading,  relat- 
ing to  the  dangers  of  the  river;  and  in  his  exposi- 
tion of  this  exception. 

6.  The  instructions  were  erroneous,  in  relation  to 
the  custom  of  ascending  and  descending  boats  in 
yielding  the  points. 

Some  other  minor  exceptions  were  noticed  in  ar- 
gument; but  I  consider  the  above  as  including  all 
that  are  worthy  of  examination,  and  necessary  to 
this  decision. 

In  reference  to  the  objection  .'to  the  title  and  de- 
scription of  the  suit,  as  given  in  procuring  the  de- 
positions of  Leavens,  I  conceive  it  sufficient,  in  sta- 
ting the  case,  to  have  given  the  title  of  the  firm  com- 
posed by  the.  appellees — that,  in  the  case  of  partners, 
this  is  all  that  is  necessary  or  usual  in  practice. — 
This  was  done  in  the  commission,  by  entitling  them 


JANUARY  TERM,  183*.  jgj 


jokes  et  al.  vs.  PITCHER  &  CO. 


Charles  G.  Pitcher  &  Co.;  and  the  names  of  the 
persons  composing  the  firm  are  also  given  in  the 
certificate  of  the  commissioners.  Where  several 
persons  not  being  general  partners,  are  co-plaintiffs 
or  defendants,  the  suit  can  be  identified  with  reason- 
able certainty,  by  entitling  it  in  the  name  of  one  or 
more  of  them,  with  the  additional  words,  "  and  oth- 
ers." In  taking  the  evidence,  the  cause  may  be  en- 
titled in  like  manner :  or,  with  equal  propriety,  the 
names  of  all  may  be  given,  as  appears  to  have  been 
intended  in  this  instance.  But,  in  setting  out  the 
names  of  all  the  defendants,  the  commissioners  have 
omitted  John  Jones,  one  of  them.  Without  decid- 
ing whether  this  furnished  him  a  legal  objection  to 
the  testimony,  it  is  sufficient  ta  say,  it  was  excluded 
as  against  him ;  and  as  all  the  others  were  properly 
named  in  the  certificate,  and  which,  with  the  com- 
mission, afforded  reasonable  certainty,  as  to  the  iden- 
tity of  the  suit,  and  the  title  in  the  commission  cor- 
responded with  that  as  stated  on  the  docket,  as  there 
did  not  appear  to  have  been  any  other  suit  upon  the 
docket,  which  could  be  mistaken  for  this — or,  in  fact, 
any  surprise — I  cannot  attach  weight  to  this  excep- 
tion. As  respects  the  want  of  consent,  or  notice  of 
taking  the  testimony,  it  appears,  that  the  consent  of 
all  the  defendants  was  duly  given,  by  their  counsel, 
except,  as  to  John  Jones  and  Benjamin  Horner;  and, 
that  they  were  represented,  in.  the  defence,  by  the 
counsel,  who  signed  the  consent  for  William  Jones, 
jr.  Waiving,  however,  the  question,  whether  that 
circumstance  could  be  considered  tantamount  to  ge- 
neral service  of  notice  on  the  same  counsel,  which  • 
would  have  been  legal,  it  is  sufficient  to  repeat,  that 
the  testimony  was  not  admitted,  against  John  Jones, 


152  *  CASES  DETERMINED 


jones  et  al.  vs.  pitcher  &  co. 


and  this  exception  does  not  appear  to  have  been  taken, 
in  favor  of  Horner.  The  fact  mav  not  have  been 
brought  to  the  notice  of  the  court,  or  that  ground  of 
exception  may  have  been  expressly  waived  by  him. 
The  rule  is,  "  that  no  point  can  be  regarded  as  a  pro- 
per subject  of  appeal,  which  has  not  been  expressly 
litigated  below  :"  Mumford  vs.  Nicoll—  opinion  of  J. 

gO  Johh.    WordsfVorih* 

If,  therefore,  it  shall  be  found,  in  the  further  ex- 
amination of  the  case,  that  part  of  the  defendants 
could  legally  be  convicted,  and  others  discharged, 
from  which  it  would  follow,  that  evidence  may  have 
been  admissible  against  some,  which  was  not  against 
others;  on  this  point,  there  would  appear  to  be  no 
error. 

2.  That  the  register  of  the  boat  was  admitted  as 
evidence.  The  enrolment  was  made  on  the  affidavit 
of  Wm.  Jones,  jr.  one  of  the  defendants,  and  against 
him  only,  it  was  admitted  as  evidence ;  a  sworn  copy, 
however,  of  the  register,  as  found  on  the  books  of  the 
custom  house,  without  other  proof  that  the  affidavit 
on  which  it  was  entered,  was  made  by  Jones,  is  the 
evidence  in  question.*  Admitting  that  the  register, 
with  proof  of  the  taking  of  the  affidavit,  would  be  evi- 
dence against  the  deponent,  it  is  a  different  question 
whether,  without  such  proof,  it  is  evidence. 
*3Comii3  Judge  Kenth  remarks,  that,  "the  register  is  not  of 
itself  evidence  of  property,  unless  it  be  confirmed  by 
some  auxiliary  circumstance,  to  shew  that  it  was 
made  by  the  authority,  or  assent,  of  the  person  nam- 
ed in  it,  and  who  is  sought  to  be  charged  as  owner." 
That,  "without  proof  to  connect  the  party  with  the 
register,  as  his  direct  or  adopted  act,  the  register  has 
been  held  not  to  be  even  prima  facie  evidence,  to 
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charge  a  person  as  owner.     The  case  of  Sharp  vs.M4  John- 
/A*  United  Insurance  Company?  was  an  action  by*-201* 
John   Sharp,  survivor  pf  Robert  Sharp,  to  recover 
back  the  premium  of  insurance  on  the  ship  Hercules, 
on  a  voyage  from  New  York  to  Liverpool,  on  the  al- 
legation that  he  and  his  brother,  Robert  Sharp,  were 
.not  owners,  when  the  policy  was  effected.     To  prove 
this,  the  plaintiff  offered  in  evidence  the  register  of 
the  ship,  dated  2d  June,  1809,  by  which  it  appear- 
ed, on  the  oath  of  David  Dunham,  that  he,  together 
with  Robert  Sharp  were  the  owners.     The  policy 
bore  date  24th  October,  1810.     Spencer,  J.  delivered 
the  opinion  of  the  court,  and  observed,  that  the  only   . 
question   was,  whether  the  register  was  evidence, 
prima  facie,  that  Robert  and  John  Sharp  were  not 
the  owners.     That   "  the  object  of  the  register  was 
to  show  the  character  of  the  vessel,  and  to  entitle  her 
to  the  advantages  secured  by  law,  to  vessels  of  our 
own  country."     That  it  wrould  be  incongruous  to  al- 
low a  persop  who  applies  for  an  insurance,  represent- 
ing himself  to  be  the  owner  of  the  vessel,  to  set  up 
the  act  of  obtaining  a  register  as  evidence  to  the 
contrary;  especially  after  the  lapse  of  several  months 
after  it  bears  date.     Dunham  was  a  competent  wit- 
ness, and  he  ought  to  have  been  examined,  or  some 
proof  should  have  been  offered,  to  show  how  the  own- 
ership stood  when  the  insurance  was  effected ;  that 
the  oath  of  the  owner  in  obtaining  a  register,  is  proof 
for  no  other  purpose.     The   register  would  not  be  >4Tam>t 
evidence  against  Sharp,  unless  it  were  shown  that  he_3ib"i7i- 
sanctioned  or  adopted  it:7'  and  that  the  principles  he^™|^}jj 
advanced,  were  fully   supported   by  many   English^^***- 
decisions.a     This  New  York  case  was  different  from  i7ib'.ie9. 
vol.  3.  20 
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the  one  under  consideration,  in  as  much  as  in  that, 
the  register  was  offered  in  favor  of  the  one  charged 
as  owner,  to  prove  the  contrary,  and  was  inconsistent 
with  the  policy  subsequently  obtained.  But  the 
principle  of  the  decision,  would  seep  equally  to  ex- 
clude the  register,  as  evidence  of  ownership,  even 
against  those  purporting  to  be  owners,  until  shown 
to  h&ve  been  sanctioned  or  adopted  by  them ;  and  to 
sustain  the  position  that  the  register  alone,  purport- 
ing to  have  been  made  on  the  affidavit  of  one,  or  more 
of  them,  would  not  prove  the  fact.  Some  evidence 
is  necessary  from  a  witness  that  can  testify  to  the 
fact  of  taking  the  oath,  or  otherwise  sanctioning  or 
adopting  the  enrolment.  It  is  suggested  in  argument, 
that  this  particular  exception  was  not  taken  and  re- 
served on  the  trial.  The  bill  of  exceptions  shows, 
that  a  sworn  copy  of  the  register  was  offered,  with  a 
view  of  proving  that  the  defendants  were  owners  of 
the  boat;  it  does  not  appear  that  any  foundation  was 
laid  for  its  admission;  or  that  any  other  proof  of  its 
authority  accompanied  it:  but  it  does  appear  to  have 
heen  objected  to;  and  that  the  objection  was  overrul- 
ed as  to  Wra.  Jones,  one  of  the  defendants,  on  whose 
oath  it  appeared  to  have  been  made  in  the  custom 
house.  From  this,  the  rational  inference  is,  that  it 
purported  to  have  been  so  made ;  and  from  an  inspec- 
tion of  it,  as  exhibited,  such  is  the  fact.  It  may  al- 
so be  worthy  of  notice,  that,  in  the  opinion  of  the  pre- 
siding judge,  which  iaccompanies  the  record,  as  a  part 
of  it,  he  says,  "the  register  of  the  boat  appears  on 
its  face,  to  have  been  made  on  the  affidavit  of  the  de- 
fendant, Wm.  Jones,  that  he  was  a  joint  owner.  It 
was  consequently  made  with  his  privity,  and  must 
t*  received  as  an  admission  of  ownership,  by  him/' 
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The  case  of  the  United  States  vs.  Johns* is  cit- *4  DaiUu, 
ed  on  the  part  of  the  appellees,  and  affords  some  platls-412' 
ibility  to  the  argument  in  favor  of  its  admissibility. 
That  was  an  indictment  under  an  act  of  congress,  de- 
claring it  a  capital  crime  to  cast  away  or  destroy  a 
vessel,  with  intent  to  prejudice  the  underwriters.-** 
After  proof  0f  the  order  for  insurance,  and  the  sub- 
scription to  the  policy,  a  copy  of  the  manifest  of  the 
cargo,  certified  under  the  hands  and  seals  of  the  cus- 
tom house  officers,  was  offered  in  evidence,  aftef 
proof-  by  a  witness,  that  he  had  compared  it  with 
the  record.  On  objection  made  that  there  was  no 
evidence  that  the  original  manifest  was  subs  cubed 
by  the  prisoner,  or  even  delivered  by  him,  the  court 
held,  that,  as  it  was  made  the  duty  of  the  collector  to 
record,  in  books  to  be  kept  for  that  purpose,  all  mam 
ifests,  and  as  it%was  a  record,  the  prbof  was  admissi- 
ble. The  report  of  the  case. is  very  defective  and 
unsatisfactory,  if  the  question  was  duly  considered ; 
and,  though  the  distiction,  between  the  competency 
of  a  manifest,  and  a  register,  is  not  apparent,  per- 
haps the  court  would  have  recognised  some.  The 
object  of  the  manifest,  was  to  show  the  particulaf  fact 
then  in  contest — that  of  the  register,  was  to  show  8* 
fact,  distinct  from  the  one,  which  if  was  offered  to 
prove,  viz :  the  national  character,  and  particular  de- 
scription of  the  vessel.  But,  if  the  principle  be  the 
same,  I  should  incline  to  question  the  authority  of 
John's  case.  It  was  a-ntst  prius  decision,  in  the  Fe- 
eral  circuit  court,  and  the  prisoner  was  acquitted — so 
that  it  did  not  undergo  the  strictest  scrutiny. 

It  is  also  said  by  Starkie,  (vol.  1,  p,  179,)  that  "the 
register  of  a  ship  is  evidence  to  negative  ownership, 
since  no  one  can  be  an  owner,  who  is  not  registered 
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as  such ;  but  the  register  is  not  necessarily  proof  of 
the  ownership,  without  showing  the  privity  of  the 
party,  since  the  entry  may  have  been  made  by  a 
stranger,  for  the  purpose  of  fraud. "  His  first  posi- 
tion appears  to  require  qualification;  as  I  think  it 
will  be  seen,  that  a  property  can  exist,  independent  of 
•1  Mason, ^e  enrollment:  Weston  vs.  Penniman*  As  to  the  lat- 
806,3Kentter  position,  it  is  difficult  to  conceive  how  the  privi- 
ty can  be  established,  or  the  danger  of  fraud  or  mis- 
take excluded,  unless  by  proof  of  the  making  the  af- 
fidavit, or  some  direct  sanction  or  adoption  of  it. 

In  the  case  of  Wendover  $  Hinton  vs.  Hogeboom* 
it  was  held,  that  a  regular  bill  of  sale  was  not  es- 
sential to  transfer  the  property  in  a  vessel,  but  the 
same  passes  by  delivery,  like  any  other  chattel ;  and 
that  the  law  of  the  United  States,  requiring  the  re- 
gister to  be  inserted  in  the  bill  of  sale,  on  every  trans- 
fer of  a  vessel,  affects  only  its  character  and  privile- 
ges, as  an  American  vessel. 

I  recognise  no  American  statute,  which  entitles 
registers  of  vessels  to  more  credence,  in  this  coun- 
try, than  is  allowed  to  similar  documents  in  Eng- 
land. 

N  P*i70*  ^^e  case  °^  Fraz*er  vs-  Hopkins  <Sp  Long,c  was  an 
action  for  repairs  done -to  a  ship.  The  plaintiffs 
Bought  to  charge  the  defendants,  as  the  registered 
owners.  To  prove  them  such,  a  clerk  from  the  cus- 
tom-house was  called,  and  he  produced  the  register 
book,  in  which  was  an  entry  of  the  transfer  of  the 
ship  to  the  defendants :  and  who  appeared  to  conti- 
'  nue  the  owners.  Sir  James  Mansfield,  Chief  Jus- 
tice, remarked,  in  the  decision,  that  the  defendants 
might  be  the  owners  of  the  ship,  but  it  was  not  pro- 
ven ;  that  the  custom  house  books,  by  themselves, 
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were  not  sufficient  to  charge  them,  unless  they  were 
made  evidence,  for  that  purpose,  by  act  of  parliament; 
that,  there  was  no  proof,  to  connect  the  defendants 
.with  the  entries  relied  upon  :  and,  for  aught  that  ap- 
peared, they  were  ignorant  of  its  existence,  till  it  was 
produced  in  .court— That,  perfiaps,  the  oath  taken 
by  them  upon  the  transfer,  might  be  sufficient;  but 
the  plaintiffs  had  established  no  connection  between 
them  and  the  property  in  the  ship.  He,  therefore, 
directed  a  non-suit.  After  which  the  court  of  com- 
mon pleas  refused  a  tule,  to  show  cause  agaist  setting 
it  aside. 

The  same  rule  was  applied  in  the  case  of  Smith 
vs.  Fuge,*  .which  was  brought  for  seaman's  wages.  >3C 
The  register  was  offered,  in  evidence,  from  which  it456 
appeared,  the  defendant  was  the  sole  owner  of  the 
ship  ;  and  that  the1  register  was  granted,  on  his  own 
oath.  Lord  EUenborough  decided,  that,  the  defendant 
could  not  be  charged,  through  the  medium  of  the  re- 
gister, without  direct  proof,  that  he  took  the  oath,  or 
adopted  the  character  of  the  owner. — That,  though 
he  had  no  doubt,  but  he  did  take  it,  and  was  the  sole 
owner;  yet,  for  any  thing  that  appeared,  a  stranger 
may  have  taken  the  oath  in  his  name.  See,  also, 
1  inkier  vs  Walpole.b  m**"' 

Again,  in  ihe  case  of  Tud  vs.  Martin  $  others*  the^campta 
defendants  were  charged,  as  owners  of  the  ship, 
Young  Roscious.  Lord  EUenborough,  there,  also,  held, 
that  an  entry  in  the  register  book,  in  the  custom- 
house, stating,  that  a  certificate  of  the  register  was 
granted,  tin  the  otth  of  Martin,  that  he  was  owner, 
was  not  admissible,  as  secondary  evidence  of  owner- 
ship, against  him ;  although  it  was  shewn,  that  all 
the  affidavits  on  which  registers  had  been  granted, 
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had  been  burned,  in  the  custom-house.  He  said* 
the  plaintiffs  might  call  the  collector's  clerk,  or  some 
person,  who  had  seen  the  affidavit,  and  knew  it  was 
mafle  by  the  party  sought  to  be  charged. 

From  this  review  of  authority,  it  sufficiently  ap- 
pears, there  was  err&r  in  permitting  the  sworn  copy 
of  the  register  to  go  to  the  jury  as  evidence,  even 
against  William  Jones,  though  it  purported  to  have 
been  granted,  on  his  affidavit,  without  other  proof  of 
the  fact. 

3.  It  is  objected,  that  the  court  instructed  ttie  ju- 
ry, that  it  was  competent  for  them  to  find  against 
such  of  the  defendants  as  were  joint-owners  of  the 
boat,  and  in  favor  of  such  as  were  not. 

It  is  necessary  to  investigate,  with  some  minute- 
ness, the  nature  of  this  injury  and  remedy,  to  test, 
fairly,  the  accuracy  of  this  principle.  The  doctrine 
of  the  common  law,  is  understood  to  be,  that  in 
an  action  upon  the  case,  against  joint-owners  of  a 
vessel,  for  a  misfeasance,  the  action  is,  in  its  nature, 
joint  and  several:  all  the  owners,  or  any  number  of 
them,  may  be  joined,  as  defendants,  and  the  plaintiff 
may  recover,  against  all  or  part  of  those  who  are 
made  defendants;  and,  in  this  respect  actions  ex  de- 
licto, are  different  from  actions  ex  contractu.  That, 
in  actions  of  the  latter  description,  all  persons,  joint- 
ly liable,  must  be  joined  as  co-defendants.  But,  the 
practice  has  undergone  a  modification,  as  respects  the 
consequences  of  a  failure  to  join  all.  In  the  early 
cases,  in  England  it  was  held,  that,  where  the  ac- 
tion was  founded  on  contract,  all  the  proprietors  must 
be  joined ;  and,  that  the  non-joinder  need  not  be 
aft5hS52  pleaded  in  abatement,  but  was  a  good  ground  of  non- 
fcjfei.     suit,  at  the  trial.— Boson  vs.  Sandford.*     But,  it  ap* 
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pears,  that  this  latter  point  has  since  been  settled  dif- 
ferently, in  Rice  vs.  Shute:a  and  in  Abbott  vs.  Smithy k^s^b1 
and  that  the  usual  practice-  has  subsequently  been^?P^i 
to  require  the  nonjoinder  to  be  pleaded  in  abatenlbit,^-  plea»- 
or  the  exception  will  be  waived.     This  rule  of  prac- 
tice is  evidently  most  salutary;  it  avoids  the  danger 
of  defeat  in  many  actions  for  the  same  cause,  and 
for  the  want  of  information,  vary  often  possessed  by 
the  defendants  alone.     By  the  reasonable  requisition 
that,  if  they  will  except  to  the  non-joinder  of  others, 
asdefendents,  they  shall  do  so  by  plea  in  abatement 
thereby  disclosing  their  knowledge  of  the  persons     - 
jointly  liable  with  them;  the  plaintiff  need    be  expo- 
sed to  but  one  defeat,  and  more  summary  justice  can 
be  done". 

In  the  case  of  Govett  vs.  Radnidge,  et  ah*  the  ac- 
tion was  ex  dtlicto  against  carriers,  for  carelessly  and 
negligently  damaging  the  plaintiff' s^goods.  On  not 
guilty  pleaded,  one  defendant  was  convicted,  and  the 
others  were  acquitted :  a  motion  being  made  in  ar- 
Test  of  judgment,  Lord  Ellmborough  pronounced  the 
opinion  of  the  court,  and  distinguished  that  case  from 
Bosohvs.  Sand  ford,  which  was  in  assumpsit]  and  said, 
it  was  not  applicable  to  the  one  before  him,  which  • 

was  an  action  on  the  case.  He  thought  there  was 
'  no  objection  to  allowing  the  plaintiff  to  allege  his  gra- 
vamen, if  he  preferred  it,  as  consisting  in  a  breach  of 
duty,  arising  out  of  an  employment  for  hire;  and  to 
treating  such. breach  as  tortious  negligence,  instead 
of  considering  the  same  circumstances  as  forrqing  a 
breach  of  contract,  implied  from  the  same  considera- 
tion of  hire.  He  held,  that  the  plaintiff  was  entitled 
to  judgment  against  the  one  defendant,  against  whom 
•lone  the  verdict  had  been  found. 
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•5  Bos.  *      The  cases  of  Pmvell  vs.  Lay  ton;*  Max  vs.  Roberts, 
b^2E^f.89an^    Butherton    vs.     Woodc — all  sanction  the  same 
«6  Bord.fr  principle,  that  in  ordinary  cases  of  liability  incurred 

Bing.54.    5     *      *  i         *    .      -nr.       '  i         /•        i     . 

by'common  carriers,  the  plaintiffs  may  elect  tor  their 
remedy,  actions,  either  in  form  ex  contractu,  or  ex  de- 
licto— that,  if  the  former,  it  must  be  in  assumpsit— 
if  the  latter,  case;  and,  that  the  form  adopted,  must 
be  prosecuted  and  defended,  according  to  its  distinct 
nature.  In  the  latter  case  referred  to,  the  court  re- 
marked, that  it  was  an  action  upon  the  case,  against 
a  common  carrier,  upon  a  duty  imposed  by  the  cus- 
tom of  the  realm:  or,  in  other  words,  by  the  com- 
mon law. — That  a  breach  of  that  duty  was  a  breach* 
of  the  law  ;  and,  for  which  an  action  would  lie, 
founded  on  the  common  law;  which  action  wanted 
not  the  aid  of  a  contract  to  support  it. — That  the  ac- 
tion of  assumpsit  would  also  lie,  but  it  ♦/as  of  recent 
date,,  compared  with  the  other:  and  that  actions  upon 
the  case,  were  several,  as  well  as  joint. 
<3  Wend.  The  case  of  the  Orange  Bank  vs.  Brown  et  ald 
was  an  action  upon  the  case,  against  six  defendants' 
as  proprietors  of  a  steam  boat,  in  which  they  were 
charged,  as  common  carriers,  for  the  loss  of  property: 
the  gravamen  was  alleged  to  have  arisen  from  a 
breach  of  duty.  On  a  plea  in  abatement,  that  there 
were  other  proprietors,  (naming  them,)  who  were 
jointly  liable ;  and  to  which  the  plainiiff  demurred, 
the  pleax  was  overruled,  and  a  respondeas  ouster 
awarded.  In  the  revision  of  the  case,  in  the  Su- 
preme court,  Chief  Justice,  Savage  delivered  a  lumi- 
nous opinion,  (as  that  of  the  court,)  taking  a  com- 
prehensive view  of  the  whole  doctrine.  He  advert- 
ed to  the  cases  above  referred  to,  and  several  others, 
and  said,  each  form  of  action,  against  common  car- 
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riers,  has  its  advantages  and  disadvantages.  That, 
if  assumpsit  be  brought,  it  may  be  abated  for  non- 
joinder of  proper  parties  ;  but  it  survives  against  the 
personal  representatives;  and  the  common  counts 
may  be  joined  in  the  declaration.'  If  the  action  be, 
in  form,  ex  delicto,  and  founded  on  the  custom,  the 
suit  does  not  abate  ,for  the  non-joinder  of  all  the  pro- 
per parties;  and,  in  a  proper  case,  a  count  in  trvoei* 
may  be  joined. 

It  was  there  held  to  be  the  true  rule,  as  deduced 
from  all  the  cases,  that  an  action  solely  on  the  cus- 
tom, is  an  action  of  tort — That,  in  such  action,  all, 
or  any  number  of  the  owners  of  a  vessel,  coach, 
&c.  used  by  common  carriers,  may  be  sued,  and 
judgment  may  be  rendered  on  a  verdict  against  all 
or  any  part,  only,  of  those  against  whom  the  action 
is  brought:  <he  plaintiff  has  his  choice  of  remedies, 
either  to  bring  assumpsit  or  case;  that  when  one  or 
the  other  action  is  adopted,  it  must  be  governed  by 
its  own  rules.  But  if  the  plaintiff  states  the  cus- 
tom, and  also  relies  on  an  undertaking,  general  or  spe- 
cial— as  in  Boson  vs.  Sandford,  and  some  others — * 
then  the  action  may  be  said  to  be  ez  delicto,  quasi,  ex 
contractu;  but,  in  reality,  is  founded  on  the  contract, 
and,  to  be  treated  as  such. 

The  Chief  Justice,  in  that  case,  also,  corrected  his 
error, in  the  previous  case,  of  Allen  vs.  Servall*  where k^^end' 
he  had  said,  that  in  an  action  ex  contractu,  in  which 
there  was  a  nonjoinder of  proper  defendants,  advan- 
tage could  be  claimed  of  it,  otherwise  than  by  plea. 
He  said,  he  was  satisfied,  his  former  opinion  was  in- 
correct. 

Mr,  Jeremy,  in  his  l<  Law  of  Carriers/'  (page  117,) 
say*,"  the  present  usage  sanctions  the  principles  and 
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adopts  the  advantages  of  both  forms  of  actions,  by 
permitting  the  case  to  be  considered  either  way,,  as 
arising  ex  contractu,  or  ex  delicto,  according  as  the  ne- 
glect of  duty,  or  breach  of  "  more  express  contract 
is  meant^  to  be  relied  upon, as  the  cause  of  injury;" 
and  that,  "  by  this  means,  a  multiplicity  of  actions, 
and  the  expense  of  useless  pleas,  are  avoided;  and 
the  plaintiff,  as 'his  convenience  requires,  frames  his 
principle  count,  so  as  to  join  a  count  in  trover  there- 
with, in  the  one  case,  or  the  money  counts  in  the 
other — according  as  he  may  have  separate  causes 
of  action,  to  which  such  counts  are  respectively  ap- 
plicable." 

Again,  he  says,  (page  124,)  "where  several  car- 
riers are  co-defendants,  and  judgment  is  executed 
against  one  of  them,  only,  there  seems  to  be  no  doubt 
but  that  the  action  would  be  so  far  considered  to  be 
founded  on  contract,  as  to  make  the  others  liable  to 
contribution;  notwithstanding  the  form  of  the  ac- 
tion may  have  been  in  tort.  But,  where  the  injury 
arises  from  the  gross  negligence  or  malfeasance  of 
such  individual,  he  cannot  compel  the  others  to  con- 
tribute." 
-twiis28i  '   But>  ag  early  m  1750>  in  the  case  of  Dak  vs  Haa* 

the  court  of  King's  Bench  sustained  an  action  of  as- 
sumpsit against  a  common  carrier,  by  water,  on  his 
general  undertaking,  according  to  the  custom.      It 
was  there  held,  that  the  law  raises  the  promise,  to 
carry  safely,  which  shows,  that  the  action  may  be 
.  ex  contractu ;    and,  that  no  special   promise  need 
^el;^;be  proven :  also/ that  a  defendant,  in  such  a  case,  is 
-*E«t  37i  answerable,  in  all  events,  except,  for  losses,  sustained 
5i3-i  w!  by  the  act  of  God,  or  the  king's  enemies.b 
id.ee.  The  result  of  all  these  authorities,   I  conceive 
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clearly  to  be,  that,  in  an  action  against  carriers,  in 
form  ex  delicto,  all,  or  any  part  of  the  joint-owners 
of  the  vessel  or  other  vehicle  of  transportation,  may  be 
joined  as  defendants ;  and  that,  on  trial,  all,  or  any 
part  of  the'defendants  may  be  convicted,  and  judg- 
ment given  accordingly.  This  action,  however,  is 
in  assumpsit,  the  nature  of  which  is  different :  and 
that,  in  this  form,  the  practice,  under  the  common 
law,  in  England,  and  in  New  York  and  other  States 
of  the  Union,  requires,  that  all  the  joint-owners  thall 
be  joined  as  defendants ;  and,  that  all  must  be  con- 
victed, or  none.  Yet,  if  there  be  a  non-joinder  of 
defendants,  even  in  assumpsit,  according  to  the  re- 
cent; and,  I  think  most  correct  practice,  it  can  only 
be  taken  advantage  of  by  plea  in  abatement.  Then, 
unless  there  be  some  statute  to  vary  the  case,  in  this 
State,  the  rule  would  appear  fatal  to  this  verdict,  ' 
and  contrary  to  the  instruction  sof  the  Judge  below — 
that,  part,  only  of  the  defendants  could  be  convict- 
ed, if  all  were  not  found  joint-owners  of  the  boat 

The  appellees,  however,  have  referred  to  the  sta- 
tute of  1818,a  "for  the  better  regulation  of  judicial *Toui Dig. 
proceedings."  The  8th  section  of  which  provides, 
"that  whenever  any  cause  of  action  may  exist  against 
two  or  more  partners,  trading  in  partnership,  or 
against  partners  of  any  denomination  whatever,  it 
shall  be  lawful  to  prosecute  an  action  against  any 
one  or  more  of  them."  And  the  12th  section  is, 
"  That  where  any  suit  shall  be  instituted  against  two 
or  more  persons,  as  partners,  in  any  firm,  if  one  or 
more  persons,  not  partners  in  said  firm,  shall  have, 
been  sued  as  such,  the  court  before  whom  such  stiit 
is,  or  shall  be  pending,  shall  discontinue  said  suit 
against  such  person  or  persons  as  shall  appear  not 
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to  be  partners  in  said  firm,  and  proceed  to  judgment 
and  execution  against  all  or  any  of  the  defendants  in 
such  action,  who  shall  appear  to  be  partners." 

If  the  joint  owners  of  this  boat,  should  have  been 
regarded  as  partners,  as  far  as  this  suit  is  concerned, 
within  the  contemplation  of  the  statute,  the  verdict 
was  a  legal  and  sufficient  shewiqg  to  the  court  that 
some ,of  the  persons  sued  as  such,  were  not  partners: 
the  defendants  were  sued  as  joint  owners  and  part- 
ners in  the  business  of  freighting  on  the  boat,  and  it 
was  attempted  to  be  proven  that  two  of  the  defend- 
ants were  not  joint  owners,  consequently,  not  part- 
ners; in  this  aspect  of  the  case,  the  statute  would 
sustain  the  instructions,  that  it  was  competent  to  find 
against  the  joint  owners  only,  and  in  favor  of  such 
defendants  as  should  appear  not  to  be  proprietors. — 
There  appears  to  have  been  no  special  instructions 
given,  or  requested,  as  to  which  of  the  defendants 
were  partners,  or  what  circumstances  of  contract,  or 
connection  of  interest  in  the  employment  of  the  boat, 
would  render  the  joint  owners  responsible  in  this  ac- 
tion as  partners.  But  as  above  stated,  the  defendants 
were  declared  against  as  joint  owners  and  partners 
in  freighting  on  the  boat,  and  the  jury  have  found 
against  part  of  them,  accordingly. 

Then  the  question  recurs  whether,  from  what  ap- 
pears of  record,  the  joint  owners  of  the  boat  should 
have  been  held  responsible  in  the  character  of  part- 
ners, within  the  meaning  of  the  statute,  for  such  le- 
,gal  demand  as  the -plaintiffs  could  sustain  against 
vthem  on  account  of  the  boat. 

Kent,  J.  (in  his  Commentaries,  vol.  3,  p.  117,)  ob- 
serves, that  "the  cases  recognise  the  clear  and  set- 
tled distinction,  between  part  owners  and  partners— 
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that  part  ownership  is  but  a  tenancy  in  common,  and 
a  person,  who  has  only  a  part  interest  in  a  ship,  is  ge- 
nerally a  part  owner,  and  not  a  partner.  As  part 
owner,  he  has  only. a  disposing  power  over  his  own'  % 

interest  in  the  ship,  and  he  can  convey  no  greater  ti- 
tle. But,  there  may  be  a  partnership,  as  well  as  a 
tenancy  in  a  vessel;"  and,  "  whether  a  person  is  to 
be  considered  as  a  part  owner,  or  as  a  partner,  in  a 
ship,  depends  upon  circumstances.  The  former  is 
the  general  relation  between  ship  owners,  and  the 
latter,  the  exception,  and  requires  to  be  specially 
shewn."  But,  further,  he  says,  "They  are  analo- 
gous to  partners,  and,  liable,  as  such,  for  necessary  re- 
pairs and  stores,  ordered  by  one  of  themselves;  and, 
this  is  the  principle  and  limit  of  the  liability  of  part 
owners."  Also,  that  "the  English  and  Scotch  law, 
render  part  owners,  in  all  cases  responsible  in  solido 
as  partners,  for  repairs  and  necessary  expenses,  relat- 
ing to  the  ship,  and  incurred  on  the  authority  of  the 
master  or  ship's  husband."  He  refers  to  several 
cases,  which  sustain  his  positions  so  far  as  they  go. 

In  the  case  of  Seaton  vs.  Stanley  et  al*  one  John»i Dai.  129 
M.  Taylor,  having  put  a  vessel  on  the  stocks,  con- 
tracted'with  tradesmen,  and  had  the  work  a  little  ad- 
vanced, then  sold  one  half  to  Stanley,  and  one  fourth 
to  J.  Carson ;  but  continued  to  be  the  ship's  hus- 
band :  as  such  he  fitted  her  out,  received  the' bills  of 
disbursements,  and  was  paid,  by  the  others,  their  pro- 
portions of  the  building,  (including-  the  demand  of 
the  plaintiff,)  and  out-fit.  While  the  ship  was  on 
her  first  voyage,  Taylor  failed — the  bill  for  the  paint- 
ing not  having  been  paid,  and  the  other  two  refus- 
ed to  pay  it.  The  action  was  brought,  to  recover 
this  demand,  against  all  three.      It  appeared,  that 
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Stanley  and  Carson  became  interested,  after  the  con- 
tract for  the  painting: was  made;  but,  that  the  most 
of  the  work  was  done,  after  they  had  so  become  in- 
terested ;  and  after  they  had  engaged  a  captain  for  the 
ship — and  the  account  was  charged  to  the  ship. — 
The  court  of  common  pleas  (of  Pennsylvania)  ruled, 
that,  as  the  work  was  performed  after  they  had  be- 
come owners,  and  appeared  avowedly  so,  it  was  done 
on  their  credit. 

Admitting  the  general  priuciple,  that  part  owners 
are  not,  in  their  general  relation,  partners,  in  respect 
to  the  property  in  the  vessel,  does  it  follow,  that  they 
are  not  to  be  regarded  as  partners,  in  respect  to  their 
liability  to  others,  for  goods  lost  or  damaged,  or  oth- 
er responsibilities  incurre/i  by  the  vessel?  They 
have  an  entire  community  of  interest,  as  respects  the 
profit  and  loss,  in  the  employment  of  the  vessel,  in 
proportion  to  their  respective  interests — as  in  case  of 
a  mercantile  firm.  Their  contracts,  for  freight,  for 
stores,  for '  assistants,  repairs,  &c.  are  numerous  and 
complicated,  in  like  manner. 

It  is  not  now  made  a  question  whether  a  joint 
owner  or  partner  could  thus  be  charged  beyond  his 
proportion  of  the  value  of  the  vessel;  but  whether  they 
are  generally  chargeable,  as  partners,  to  customers 
and  strangers  for  legal  demands  incurred  by  the  ves- 
sel, during  such  joint  ownership.  It  appears  to  be 
conceded,  by  all  the  authorities,  that  the  owners  are 
liable,  as  partners,  for  all  legal  claims  for  repairs  and 
stores,  contracted  by  themselves  or  agents ;  on  what 
principle  then  can  there  be  a  difference  as  respects 
demands  arising  from  their  breach  of  contract  in  other 
tespects. 

Most  of  the  litigation  on  this  subject  .has  related  to 
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the  question  whether  or  not  the  joint  owners  were 
partners,  in  respect  to  the  property  in  the  vessel  — 
That  is  a  matter  which,  generally,  concerns  only 
themselves,  and  to  be  finally  adjusted  by  them;  so 
that  it  is  perfectly  consistent  tha^t  they  should  hold 
the  vessel  as  tenants  in  common,  denying  to  each 
other  the  power  of  absolute  control,  or  the  disposal 
of  the  vessel,  and  yet  be  partners  in  the  profit  and 
loss  from  the  employ  rtient  of  the  vessel,  in  the  same 
manner,  that  several  persons  might  hold  a  house  and 
lot,  as  tenants  in  common,  while  they  carried  on  a 
mercantile  concern,  as  partners,  in  the  house.  A 
Consequence  of  this  general  relation  of  tenancy  in 
common,  in  a  vessel,  must  be,  that  each  joint  owner 
can  transfer  his  interest  therein,  without  giving  no- 
tice to,  or  obtaining  the  consent  of,  the  others,  and 
that  this  is  an  implied  condition,  in  any  incidental 
partnership,  that  may  arise  from  the  connection. 

The  subject  has  been  extensively  investigated,  in 
several  cases  in  New  York;  perhaps  the  most  satis- 
factorily in  the  case  of  Nichol  vs.  Mumfordf  in  the  j4John  ch 
court  of  Chancery ;  and  again  on  appeal.6  The  facts  R-  *22- 
of  the  case  are  unnecessary  to  be  noticed,  except  that  611.01 ' 
the  vessel  was  owned  in  equal  shares  between  one 
Stilwell  dp  Mumford,  and  was  fitted  out  on  a  circui- 
tous trading  voyage,  at  the  joint  expense  of  the  par* 
ties.  In  both  courts  the  principle  was  recognized, 
that  the  general  relation  of  joint  owners  of  ships,  is 
that  of  tenants  in  common  of  the  vessel;  but  that  joint 
owners  of  the  freight  and  cargo,  are  joint  tenants  or 
partners.  The  decree  of  the  Chancellor  was  revers* 
ed  in  the  court  of  errors,  on  the  ground  that  he  had 
confined  the  doctrine  of  partnership,  as  respects  own* 
ers  of  vessels,  within  too  narrow  limits.     Yet  his 
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language  was,  that  "Stihvell  and  the  defendant,  be- 
ing equally  concerned  in  the  vessel  and  her  cargo, 
and  in  the  profit  and  loss  of  the  voyage,  there  could 
be  no  doubt  that  the  account  was  to  be  taken  as  be- 
tween partners,  ip  respect  to  the  freight  and  cargo; 
and  the  only  difficulty  was,  as  to  the  vessel.  That, 
as  far  as  the  defendant  and  Stilwell  were  to  be  con- 
sidered partners,  so  far  the  defendant  was  to  be  al- 
lowed a  lien  on  the  partnership  property,  in  respect 
to  the  balance  due  him  on  the  partnership  account," 
&c. 

The  court  of  errors  in  reversing  the  decree,  de- 
clared the  joint  interest  to  be  "a  limited  and  special 
partnership,  not  only  as  to  the  cargo,  freight  and  pro- 
Jits,  thereon,  but  as  to  the  fitting  out  of -the  vessel11 — 
437?*' sr'  See,  also,  Doddington  vs.  Hattel?  Smith  vs.  De  Siloa 

ECx°Wa4rte9;  anA   0tfler$h 

Parry,    5      These  cases,  I  think,  sufficiently   establish    the 
"^   °  EPI?piple>  that  i01^  owners  of  steam  boats,  or  other 

*fflWV>*'^L*'ie  t*™e  ^einS>  may  ^e  viewed  and  treat- 
;  r#  ed  asjafyjjtfrars  in  respect  to  all  liabilities  incurred  by 
'  :'  stifyYjDSBetjjfMid  are  amenable  to  process  as  such,  at 
the  Ismtrcf-any  one  having  a  legal  demand  against 
.    thejqa, >  Uiey  fall   within  the  reason  and  influence  of 
"  •*.  our  statute  referred  to,  and  were  sued  as  partners — 
cfoflSequently  there  was  no  error  in  the  instructions 
that  part,  only,  of  the  defendants  might  be  convicted. 
4.  What  was  the  legal  effect  of  the  contract  be- 
tween Sims  <£  Scott,  and  Hammond  &  Donaldson? 

Can  the  agreement  that  the  vendors  should  exe- 
cute title  at  a  future  day,  and  after  payment  of  the 
purchase  money— that  they  should  hold  the  policy  of 
insurance,  as  collateral  security,  and  that  the  consid- 
eration should  be  paid  in  freight,  have  the  effect  to 
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continue  their  responsibility  as  part  owners.      Eve- 
ry thing  else,  toward  the  final  consummation  of  the 
sale,  had  been  accomplished.     The  interest  had  ac- 
tually passed  into  the  possession  and  use  of  the  ven- 
dees;  and  they  were  exercising  the  right  of  owner- 
ship, arid  sharing  the   proiits-r-one  of  them  being 
master;  and. the  shipment   was  proven  not  to  have 
been   made  on  the  credit  of  the  vendors.     If  they 
were  still  liable  would,  it  seem,  the  vendees  must  also 
have  been,  so  that  there  was  a  double  responsibility, 
for  the  .same  interest. 

The  case  of  V/endover  <$?  Hint  on  vs.  Hogeboomand 
ethers,  before  referred  to,  was  to  recover  the  price  of 
sails,  furnished  to  \.  Vosburgh,  the  master  of  a  ves- 
sel.     It  appeared,  from  the  register,  that  from  1804, 
to  1807,  the  defendants  were  the  owners.     But,  in 
1805,  an  agreement   was   entered  into,  between  the 
defendants  and  Vosburgh,  by  which  the  latter  pur- 
chased, and  received  possession  of  the  vessel,  for  his 
sole  and  exclusive  benefit, aud  was  to  pa\^ 
instalments;  and,  when  this  was  done, 
of  sale  was  to  be  executed.      The  sails^ 
wards   purchased  on   a  credit;    and,  af 
piratioii   of  the   term,  Vosburgh,  represel 
himself  <  to    be    the     owner,    obtained 
sion   of  the  term  of  credit.     The  purchase 
for  the  vessel,  was  paid,  according  to  the  contract; 
but  the   bill  of  sale  was  not  executed,  until  1S07 — 
when  Vosburgh,  having  sold  the   vessel  to  another 
obtained  the  bill  of  sale,  to  himself,  and  conveyed  to. 
the  other.      The  Supreme  court   held,  that   the  de- 
fendants, the  vendors,  were  not  liable;  and,  this,  ou 
the  ground,  that  they  had  ceased  to  be  owners,  when 
vol.  3.  S-2 
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the  sails  were  purchased,  notwithstanding  the  regis-' 
ter  still   remained  in" their  names,  and  the  title  hatF 
not  been  executed  ;*  and,  that  the   credit  was  given 
to  the  rrtasler.  ; 
05  John.      jn  tjie  CpS^  ^f  jjfQnard  vs.  Huntington*  a  similar 

sale  had  been  made  'of  a  brig — the  payment  to  be 
made  by  instalments,  and  the  bill  of  sale  to  be  after- 
wards executed.  The  possession  and  exclusive  con- 
trol immediately,  passed  to  the  vendee.  In  the  mean 
while  the  register  stood  in  the  name  of  the-original 
owners.  It  was  ruled,  that  they  were  not  liable  for 
repairs,  made  by  the  direction  of  the  master,  as  agent 
for,  and  on  account  of  the  purchaser,  between  the 
time  of  executing  the  contract,  and  the  final  consum- 
mation'of  it,  by  the  delivery  of  the  bill  of  sale;  but, 
that  the  person  furnishing  the  repairs,  must  look  to 
the  purchaser  for  payment. — That,  "the  register 
standing  in  the  name  of  the  defendant,  did  not,  in 
any  manner,  determine  the  ownership  of  the  brig." 
*7Cow6n,  The  case  of  Thorn  vs.  Hicks}'  is,  perhaps  a  more 
perfect  parallel  to  this;  or,  if  there  be  any  difference, 
it  is  in  favor  of  the  vendors  in  this.  There,  all  the 
profits  of  the  vessel  were  to  be  applied  to  the  pay- 
ment, until  discharged.  In  that  case,  the  owners  of 
a  sloop  contracted  with  Jacob, 'Acker,  that  he  should 
take  the  sloop,  and  use  it,  in  the  freighting  business — 
out  of  the  proceeds,  to  pay  the  owners,  their  respec- 
tive portions  of  the  price,  as  fast  as  he  could  earn 
the  money,  with  it :  until  paid,  the  legal  title  was  to 
remain  in  the  vendors,  and  then  to  be  transferred  to 
Acker.  He  immediately  took  possession,  and  run 
the  sloop,  until  the  loss  of  the  articles  which  had  been 
shipped  on  it — to  recover  for  which,  the  action  was 
brought  against  the  vendors.     The  circumstances  of 
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the  contract  and  that  Acker  carried  on  the  business 
on  his  own  account,  were  known  to  the  plaintiff  when 
he- made  the  shipment. 

The  decision  of  the  court  was,  that,  the  mere  cir- 
cumstance of  the  naked  title  to  the  vessel,  remaining 
in  the  defendants,  to  secure  the  purchase  money,  for 
which  she  had  been  sold,  unquestionably  would  not 
render  them  liable,  as  owners,  on  the  contracts  of  the 
master,  (who  was,  also,  vendee,)  or  for  the  conse- 
quences of  his  negligence,  or  unskilfulness. — See, 
also,  Reynolds  vs.  Tappan*  Thus,  it  sufficiently  ap-^Mat,R 
pears,  there  was  no  error  on  this  point. 

5.  To  what  extent,  were  the  owners  liable,  as 
common  carriers :  and  what  is  the  meaning  and  ef- 
fect of  the  exception  in  the  bill  of  lading  of  "  the 
dangers  of  the  river  V 

This  point  involves  one  of  the  most  important 
principles  known  to  the  law  ;  hot  only  as  respects  its 
influence  on  this  case,  but  on  the  commercial  inter- 
ests and  pursuits  of  the  whole  community.  Few 
States  afford  greater  facilities  to  water  transportation 
than  this,  with  its  numerous  navigable  streams,  inter- 
secting almost  every  county  ;  a  consequence  of  which 
is,  that  a  large  portion  of  our  citizens,  instead  of 
providing  means  of  their  own,  have  adopted  the  ap- 
parently compulsory  practice  of  entrusting  to  public 
carriers;  an  unusual  proportion  of  their  annual  pro- 
ducts and  consumptions.  This  is  the  first  case  that 
has  fully  presented  the  question  for  the  considera- 
tion of  this  court.  It  has  been  elaborately  discuss- 
ed by  counsel,  and  has  demanded,  and,  I  trust,  re- 
ceived the  due  attention  of  the  court. 

It  is  objected,  •  however,  among  other  grounds 
taken  in  argument,  that  the  declaration  has  not  been 
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so  framed,  as  to  charge  the  defendants,  as  common 
carriers.  It  will  be  seen,  as  already  stated,  that  the 
declaration  alleges,  in  substance,  and  almost  in  the 
same  words,  that  the  defendants  below,  before  and, 
at  the  time  of  this  shipment,  were  the  owners  and 
proprietors  of  the  boat,  and  co-partners  in  freighting 
on  the  same;  and  which  boat  had  been  usually  em- 
ployed by  them,  in  carrying  and  transporting  cotton, 
and  other  articles  of  merchandise,  to  and  from  the 
port  of  Tuskaloosa,  to  the  port  of  Mobile,  and  oth- 
er places  in  this  State,  for  hire,"  &c.  This,  or  any 
other  tantamount  averment,  I  consider  a  sufficient 
allegation  of  their  character  as  common  carriers; 
nor  can  I  leave  entirely  out  of  view,  .the  known 
character  and  object  of  steam  boats  or;  our  rivers. — - 
The  usage  and  custom  of  the  country,  strongly  as- 
sociate with  the  name  and  nature  of  the  vehicle,  the 
employment  of  transporting  cotton,  and  the  variety 
of  other  articles,  constituting  merchandise,  generally, 
for  compensation,  or  hire. 

According  to  the  common  law,  and  apart  from  the 
exception,  usual  in  the  bills  of  lading,  it   has  been 
often  ruled,  that,*  by  the  delivery  of  goods  to  be  con- 
veyed, for  hire; to  any  one  who  exercises  such  pub- 
lic employment,  "the  law  charges  the  person  so  en- 
trusted as  responsible,  at  all  events,  for  every  injury 
in  any   other  way,  but  from  the  acts  of  God,  or  of 
•Ld.  Raj.  the  king's  enemies." — Coggs  vs.  Bernard* — Dale  vs. 
nwn.28i;ifo//.b     And,    however  severe,  it  appears   to  i  have 
UwoflCarbeen  so  established  by  the  policy  of  the  law,  for  the 
security  of  all  persons,  the  necessity    of  whose  af- 
fairs, obliges  them  to  trust  persons  in  that  employ, 
in  the  course  of  their  dealings.     In  support  of  the 
same  rule  of  policy,  every  thing  has  beeir  consider- 
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ed  negligence  in  the  carrier,  from  'the  moment,  he  re- 
ceives the  goods,  which  liie  law  does  not  excuse; ( 
and,  to  prevent  collusion  and  vexation,  and  the  ne- 
cessity of  going  into  -circumstances,  impossible  to 
be  unravelled,  the* law  always  presumes  against  the 
carrier,  unless  he  show  the  injury  to  have  been  clone 
by  the  public  enemies,  or  by  such  act  as  could  not] 
happen  by  the  intervention  of  man— as  storms,  light- 
ning, tempest,  &c.  Another  ground  for  this  legal 
rigor,  is  the  reward,  which  usually  bears  a  due  pro- 
portion to  the  expense  and  risque.4 

Kent,  J.a  observes,  it  was  decided  in  the  reign  ofa2com.465 
Charles  II.  by  the  court  of  King's  Bench,  upon  great 
consideration,  "  that  the  master  of  a  vessel  employed 
to  carry  goods  beyond  sea,  in  consideration  of  the 
freight,  was  answerable  as  a  common  carrier.  That 
the  same  doctrine  has  been  recognised  .ever  since, 
and  it  applies  equally  to  the  carrier  of  goods  in  the 
coasting  trade,  from  port  to  port,  and  to  a  bargeman 
and  hoy  man,  upon  a  navigable  river,  and  to  wharf- 
ingers— they  are  all  liable  in  their  respective  charac-  ' 
ters  as  common  carrriers,  and  to  the  whale  extent 
of  inland  carriers;  except  so  far  as  they  may  be  ex- 
empted by  the  exceptions  in  the  contracts  of  the  char- 
ter party,  and  the  bill  of  lading,  or  by  statute.1' — 
Again,  he  says,  b"The  books  abound  with  strong tid.4G6T67 
cases  of  recovery  against  common  carriers,  without 
any  fault  on  their  pnrt;  and  \v»  cannot  but  admire 
the  steady  and  firm  support  which  the  English 
courts  of  justice  have,  uniformly  and  inflexibly, given 
to  the  salutary  rules  of  law  on  this  subject,  without 
bending  to  popular  sympathies,  or  yielding  to  the 
hardship  of  a  particular  case."  That  " according  to 
the  modern  English  doctrine,  whi'oh  may  be  appli- 
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'    '    -      cable  with  us,  carriers  may  limit  their  responsibility 

by  special  notice  of  the  extent  of  what  they  mean  to 

assume.     The  goods  in  that  case  are  understood  to 

'     be  delivered  on  the  footing  of  a  special  contract,  and 

it  is  necessary,  in  order  to  give  effect   to  the  notice, 

that  it  be  previously   brought  home,  to  the  actual 

knowledge  of  the  bailor;  and  be  clear,  explicit  and 

^ib. 470.  -consistent."*     In  New  York,  "the  English  law  on 

the  subject  has  been   fully,  explicitly,  and  repeated> 

iy  recognized  in  its  fullest^extent;  and  equally  in  re- 

pect  to  carriers  by  land  and  water,  and  equally  in 

KJJohn.R. respect  to  foreign  and  inland  navigation:"    Colt  vs. 

«id.'i70.    McMichenp  Scrieffeleri  vs.  Harvey?  Elliott  vs.  Rosseu,d 

d.ii  id?io7.  Kemp  vs.  Caughtry*. 

It  is  found,  however,  that  in  a  later  case  than  those 
referred  to,  the  Supreme  conrt  of  that  State,  made  a 
'  /   decision  on  a  different  principle.     It  was  the  case  of 
l6Cow-266 Aymar  vs.  Astor,1  relating   to  transportation    from 
New  Orleans  to  New  York.     It  was  held   that  the 
master  of  a  vessel  was  not  responsible  like  a  com- 
mon carrier,  for  all  losses,  except  occasioned  by  the 
the  act  of  God,  or  the  enemies  of  the  country.  That 
he  was  responsible  only  for  ordinary  neglect,  and  it 
;         was  a  proper  question  of  fact  for  a  jury,  whether  the 
f  master  had  used  ordinary  care  and  diligence  in  car- 

rying the  goods.      But  this  decision  is  believed  not 
to  be  sound  law— that  it  is  in  direct  repugna-nce  to  the 
various  previous  decisions  of  the  same  court.     It  is 
«2CoAi.473 so  considered  by  .Kiwi,?  and  by  Slori/.h  It  is  also  in- 
323.       .  consistent  with  a  still  later  decision  fn  the  same 

court- 
is  Wend.       The  case  alluded  to  is  Allen  vs.   SwveU,*  it  was 
against  the  owners  of  a  steam  boat,  as  common  car- 
riers, to  recover  for  a  packet  of  bank  notes  put  on  board 
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the  boat  at  New  York  to  be  transported  to  Albany, 
whi^h  was  not  delivered    at  the  latter  place.      The 
proprietors  constituted  a  corporation   by  statute:  one. 
section  of  which  provided,  that,  lho  members  of.  said, 
corporation  should  be  liable  as  individuals,  in,thesame> 
manner  as  carriers  at  common  law  for  the  transport 
tation  of  goods,  wares,  4*c-      Chief  Justice  Savage 
who  had  delivered  the  opinion  of  4be  court  in  the, 
previous  case,  also  delivered   it  in  this/     He  coti^kli; 
ered  the  question  of  responsibility  uninfluenced  iby 
the  act  of  incorporation.     His  language  is,'"!  ap  prist: 
bend  it  was  the  intention  of  the  Legislature,  to  put* 
the  defendants  upon  the  sapie  footing  as  to  liability* 
as  if  they*  had  not  been  incorporated.      Individual 
liability  in  the  act  must  be  understood  in  contradia*. 
tinction  to    corporate  liability,   and    the  defendants 
in«ist  therefore  be  considered  responsible  to  the  same 
extent   and  in  the  same  manner  as   if   there  was 
no  act  of  incorporation. ".    In  conclusion,   he  says, 
"the  liability  of  the  defendants,  is,   by  statute,  the 
same  as  that  of  common  carriers;  and  common  car- 
riers are  responsible  for  the  safe  delivery  of  all  goods 
intrusted  *o  them  or  their  agents,  or  servants,  unless 
the  loss  is  occasioned  by  the  act  of  God,  or  of  the 
public  enemy.     There  needs   no  particular  agree- 
ment for  hire  to  render   a  common  carrier  liable; 
when  there  is  none,  the  carrier  may  have  a  quantum 
meruit  for  ift"     The  defendants  were  held  responsi 
ble  for  the  packet  accordingly. 

Judge  Stortj,  in  his  Commentaries  on  Bailment, 
appears  to  concur  substantially  with  Ch.  J.  Kent  on 
every  point  material  to  the  decision  in  this  ease. — 
He  also  says,  (page  323,)  "th«  rule  in  reference  to 
carriers  by  water,  established  in  England,  seems  to 
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be  generally  understood  to  be  the  rule  in  Amerfca.  — 
It  has  been  recognized  in  an  ample  manner  in  sev- 
eral of  the  States."  Among  the  various  persons  fal- 
ling withiu  the  description  of  common  carriers,  he 
rneutions,  (same  page.)  owners  and  masters  of  ships 
arid  steamboats,  engaged  in  transporting  of  goods, 
for  persons  generally,  for  hire;'7  also,  u  lightermen, 
hoy  men,  barge  owners,  ferrymen,  canal  boatmen, 
and  others  employed  in  like  manner." 

In  Pennsylvania,  a  disposition  has  been  evinced  to 

9  mitigate  the  rigor  of  the  rule  of  the  English  juris- 
prudence, in  respect  to  carriers  by  water;  yet,  the 
Supreme  court  of  that  gtate,  (as  well  as  of  others,) 
has  proceeded  with  great  caution  and  regard  to  the 

.  original  principles  of , the  common  law:  and  there,  the 
practice  seems  not  to  have  been  definitely  settled. — 
But,  even  in  that  State,  it  is  maintained,  that  car- 
riers, on  inland  waters,  are  clearly  liable  for  every 
accident  which  skill,  care  and  diligence,  could  have 
■8 Serg.& prevented. —  Gorden  vs.  Little* 

Rawl.  533;  c     T      T         .    .  ,  .  . 

story  on  In  Louisiana,  wnere,  not  the  common,  but  the  ci- 
323;Keent's  vil  law>  prevails,  it  is  said,  the  rule  is  less  rigorous  ; 
Com.473.  an(^  ^at  the  owners  of  steam  boats,  have  been  held, 

not  liable,  for  a  loss  occasioned  by  fire,  where  pro- 
»'Kent^o.  per  diligence  had  been  used.b  But,  our  jurispru- 
onB.3247dence  contains  a  general  adoption  of  the  common, 

in  preference  to  the  civil  law. 

I  The  next  inquiry  relates  to  the  meaning  and  ef- 

fect of  the  saving,  in  the  bill  of  lading,  by  the  words, 
11  the  dangers  of  the  river,  only,  excepted."  The 
perils  of  the, sea,  and  of  the  river,  are  so  nearly  al-' 
lied,  that  they  may  be  considered  the  same,  except, 
in  the  few  instances,  in  which  the  reason  differs— 
nor  is  the  distinction  alwavs  clear,  between  the  dan- 
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gers  of  either,  and  those  arising  from  the  "acts  of 
God,  or  the  public  enemies."  The  causes  to  ex- 
cuse the  liability  of  ship  owners  and  masters,  be- 
sides those  of  the  acts  of  God,  or  the  public  enemies,, 
must  be  such  as  are  expressly,  provided  for,  by  the  • 
contract."  %  ^ 

"  Perils  of  the  sea  denote  natural  accidents,  pecu4 
liar  to  that  element,  which  do  not  happen  by  the  in-1 
terrention  of  man;  nor, are  to  be  prevented  by  hu-  { 
man  prudence."     But  .an  exception  to  this  definition 
is^dmittted,  in  the  case   of   a  vessel    captured  and   •      « 
plundered   by  pirates. — That   has  been  adjudged  a 
peril  of  the  sea,  and  the  only  exception      A  loss  by 
fire,  proceeding  from  any  other  cause  than  lightning, 
is  considered,  chargeable  on  the  ship  owner.* —  See  ...  y 
Forward  vs.  Pittard.b'  Com  i7i-a 

Cases  may  occur,  in  which  it  is  difficult  to  deter- ^TermR- 
mine,  whether  the  loss  is  properly  attributable  to  the 
perils  of  the  sea,  or  unavoidable  accident,  or  the  neg- 
ligence or  want  of  skill  in  the  master.  If  for  in- 
stance, an  obstruction  be  generally  known,  and.  the 
vessel  be  not.  forced  upon  it,  by  adverse  winds,  or 
tempest,  the  loss  is  imputed  to  the  fault  of  the  mas- 
ter. But,  if  it  be  forced  upon  a  rock  or  shallow, 
by  winds  or  tempest — or,  if  the  bar  was  caused 
by  a  recent  or  sudden  collection  of  sand,  or  other 
thing,  of  which  there  is  no  visible  indication — in  a 
place  where  vessels  of  the  same  size  could  previous- 
ly sail  with  safety — the  loss  is  to  be  attributed  to 
a  peril  of  the  sea;  which  is  understood  to  be  the 
same  as  the  vis  major,  or  castes  fortuitous  of  the  ci- 
vil law.  Yet,  it  is  conceded,  that,  what  is  an  excu- 
sable peril,  depends  much  upon  usage,  and  the  sense 
and  practice  of  meVchants;  and,  is  a  question  to  be 

vol.  3.  23 
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•  3  Kent's settled  by  the  circumstances  peculiar  to  the  case.* — 
Com. iw.  The  English  statutes  have  mitigated  the  common 
law,  in  a  few  cases  of  extreme  hardship;  bpt,  there 
is  no  statute  to  influence  our  decisions  in  this  re- 
spect . 

It  is  clear,  that  this  rigid  responsibility,  does  not 
t apply  to  persons  or  vehicles,  which  are  not  usually 
i  employed  in  transporting  articles  for  persons  general- 
■  /y,  for  hire;   nor  can  any  one  be  charged  as  a  com- 
mon carrier,  for  undertakings  to  carry,  which  were 
not  made  by  him,  nor  under  his  express  or  implied 
authority.      This  I  consider  the  only  effect  of  the 
two  cases  cited,  in  argument,  on  the  part  of  the  ap- 
M9  John#pellants. — King  4*  Mead  vs.  LmozP — Satterlee  vs. 

872.  It  is  also  contended,  that  owners  of  steam  boats 

are  not  to  be  viewed  as  common  carriers,- because  they 
are  not  subject  to  action  for  refusing  to  carry  on  any 
particular  application.  To  this,  it  is  conceived  a 
sufficient  answer,  that  the  question  ism  intcgra,  in 
our  courts ;  and  how  it  will  be  settled,  when  pro- 
perly presented,  does  not  appear.  If,  however,  it  be 
admitted,  that  they'  would  not  be  held  to  all  the 
strictness  of  the  common  law,  in  this  respect,  from 
the  presumption,  that  interest  wil^prompt  them  to 
carry  as  much,  and  for  as  many  as  they  safely  can ; 
or,  for  any  other  reason;  it  would  not  follow,  that, 
from  receiving  one  indulgence,  they  should  be  enti- 
tled to  others,  more  essential,  after  voluntarily  plac- 
ing themselves  in  the  general  attitude  of  common 
carriers. 

Judge  Story,  (Com.  on  B.  330,)  recognises  the 
same  exceptions,  and  same  definitions  thereof,  in  re- 
spect to  the  liabilities  of  common  carriers,  as  are 
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maintained  by  the  other  learned  commentator  refer- 
red to;  that  ihe  expression,  "act  of  God,"  denotes 
nafural  accidents,  such  as  lightning,  earthquakes, 
and  tempests;  and,  not  accidents,  arising  from  the 
negligence  of  man — but,  such  as  are  from  inevitable 
necessity — which  human  prudence  could  not  fore- 
see or  prevent.  And,  that  the  import  of  the  words, 
"  perils  of  the  sea,"  though,  perhaps  not  exactly  set- 
tled, and  strictly  denoting,  "  the  natural  accidents 
peculiar  to  that  element,"  has,  in  some  instances, 
been  held,  to  extend  lo  events  not  attributable  to  na- 
tural causes;  as,  in  case  of  capture,  by  pirates, on 
the  high  seas,  and  a  collision  by  two  ships,  where 
no  blame  is  imputable  to  either,  or,  at  all  events,  not 
to  the  injured  ship. 

In  illustration  of  the  doctrine,  cases  given  of  the 
loss  or  damage  of  goods,  from  being  mutilated  by 
rats,  on  board  the  vessel,  and  from  their  gnawing 
holes  through  the  vessel,  so  as  to  let  in  the  water. 
In  such  cases,  it  has  been  adjudged,  that,  if  the  mas- 
ter used  all  reasonable  precaution  against  such  dan- 
ger, as,  by  having  a  cat  on  board,  then  the  loss  is  to 
be  attributable  to  the  peril  of  the  sea,  or  inevitable 
accident.  But,  the  nice  distinction  has  been  main- 
tained, both  in  England  and  America,  that  in  case 
of  the  destruction  of  a  ship's  bottom  by  worms,  in 
the  course  of  a  voyage  ;  the  cause  did  not  excuse,  on 
the  ground,  probably,  that  the  loss  was  by  ordinary  . 
wear  and  decay.  The  rule  is  further  understood '. 
to  be,  that  the  immediate,  and  not  remote  cause,  is  i 
to  be  considered.  ; 

It  is  not  sufficient  that  the  immediate  cause  whichV 
could  have  been  avfiided  by  necessary  skill  and  pru-l  j 
dence,  was  connected  with  a  natural,  or  an  inevitallf  \ 
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remote  cause ;  the  maxim  "  causa  proxima  no?i  remota 
St?u  n.sptrtotur"  is  in  some  cases  applicable  to  carriers.a 
Abbott'  on  Hence  it  results,  that,  in  the  instructions  given 
by  the  Circuit  Judge,  that  if  the  loss  was  sustained, 
"in  consequence  of  the  sinking  of  the  boat,  and 
which  the  employment  of  prudence  and  skill  on  the 
part  of  its  proper  officers  could  have  prevented,"  that 
the  owners  are  liable ;  and  in  his  illustrations  of  the 
rule,  as  stated  in  the  history  of  the  case,  there  was 
no  error;  on  the  contrary,  it  was  a  sound  exposition  of 
the  most  current  doctrine. 

6.  The  only  remaining  assignment — that  there 
was  error  in  the  instructions  relating  to  the  custom 
of  ascending  and  descending  boats,  in  yielding  the 
points,  is  thought  to  require  but  a  brief  notice. 

The  history  of  the  case  -clearly  shows  that  evi- 
dence was  introduced  for  the  purpose  of  proving  such 
a  custom.  And  though  that  evidence  was  vague  and 
indefinite,  and  may  have  been  altogether  unsatisfac- 
tory, yet  as  it  was  before  the  jury,  they  had  a  right 
to  consider  it,  and  it  was  competent  for  the  Judge  to 
charge  hy pothetically  upon  it.  This  only,  the  Judge 
appears  to  have  done,  by  saying  to  the  jury,  in  ef- 
fect, that  if  there  be  such  a  custom  among  masters 
of  such  boats,  they  are  bound  to  observe  it,  or  if  they 
,  fail,  it  will  be  at  the  peril  of  the  owners.  Such  a 
custom  would  appear  to  be  reasonable  and  salutary, 
and  to  bear  a  strong  analogy  to  a  rule  sanctioned  by 
the  common  law  in  relation  to  ships  at  sea.  It  is  said, 
that,  "in  all  cases  of  collision,  the  essential  question 
is,  whether  proper  measures  of  precaution  are  taken. 
by  the  vessel,  which  has  unfortunately  run  down  the 
other.  This  is  partly  a  question  of  nautical  usage, 
and  partly  a  question  of  nautical  skill.     If  all  the 
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usual  and  customary  precautions  are'  taken,  then  it 
is  treated  as  an  accident,  and  the  vessel  is  exonerat- 
ed. If  otherwise,  then  the  offending  vessel  and  its 
owners  are  deemed  responsible.  Some  rules  how- 
ever, which  probably  had  their  origin  in  the  customs 
of  navigation,  are  now  adopted  as  positive  rules  of 
law.  Thus* the  law  imposes  upon  the  vessel  hav- 
ing the  wind  free,  the" obligation  of  taking  proper 
measures  to  get  out  of  the  way  of  a  vessel  that  is 
close-hauled,  and  of  showing  that  it  has  done  so ;  other- 
wise the  owners  will  be  responsible  for  any  loss  which 
ensues.  Therefore,  a  vessel  sailing  with  the  wind, 
must  give  way  to  one  sailing  by  the  wind;  and  the 
vessel  sailing  by  the  wind,  is  not  obliged  to  alter  her 
course."a  V*?*6^ 

J.  for  J829 

I  conceive  there  is  much  more  propriety  in,  and  p.  20. 
authority  for,  the  encouragement  of  such  a  custom, 
than  the  suppression  of  it;  and  that,  so  far  as  the 
current  of  a  river  may  be  assimilated  to  wind  on  the 
ocean,  the  principle  is  analagous  ;  consequently,  that 
in  the  hypothetical  terms  of  the  charge,  there  was 
no  error. 

My  conclusion  is,  that  there  is  no  error  in  the  re- 
cord, except  on  the  second  assignment,  which  relates 
to  the  admission  of  the  register  as  evidence,  with- 
out other  proof  of  its  authority  ;  but  on  that  point 
the  judgment  must  be  reversed  and  the  cause  re- 
manded. 

Such  is  the  opinion  of  the  court. 

Lipscomb,  C.  J. — I  have  too  much  respect  for  the 
opinion  just  delivered,  to  dissent.  But  I  cannot  yield 
to  it  my  entire  and  unqualified  assent.  I  do  not 
know  that  a  case  has  ever  before  been  decided,  where 
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joint  owners  of  a  vessel  have  been  held  responsible  as 
partners  for  any  other  purpose  than  for  repairs,  to,  and 
provisioning  for,  the  vessel;  and  that  they  have  been 
held  partners  for  these  purposes,  I  believe,  results^ 
from  a  principle  of  the  admiralty  law,  that  the  cre- 
dit is  to  the  vessel  and  the  liability  in  solido.  But 
if  it  be  law  that  they  can  be  sued  as  partners,  for 
losses  sustained,  still  my  objections,  would  not  be  an-" 
sw.ered  in  this  case.  I  hold,  that  it  is  of  the  very 
essence  of  every  co-partnership,  that  it  should  be 
formed  and  kept  alive  by  the  concurring  assent  of 
the  partners;  that  the  withdrawal  of  one  member 
would  dissolve  the  firm,  unless  that  it  was  by  the  con- 
sent of  the  others;  and  that  there  can  be  no  change 
of  partners,  without  the  Same  concurring  will  of  the 
others.  If  then,  the  owners  of  the  steam  boat  War- 
rior, were  co-partners,  Hammond  &  Donaldson  could 
not  have  been  brought  into  the  firm  in  the  way  they 
have  been,  nor  could  Sims  &  Scott,  have  been  dis- 
charged from  their  liability.  It  does  seem  to  me, 
that  to  sustain  the  charge  of  the  court  below,  we 
must  impose  on  a  part  of  these  defendants,  the  ano- 
maly of  appearing  in,  andfillingdifferent  characters, 
as  the  case  progressed.  At  one  time  to  anwer  the 
objection  to  Sims  &  Scott  withdrawing,  and  introdu- 
cing Hammond  &  Donaldson,  we  say  that  you  are 
not  co-partners,  but  joint  owners,  or  tenants  in  com- 
mon, and  that  a  joint  owner  or  tenant  in  common, 
can  convey  his  interest.  And  again,  when  the  ob- 
jection to  the  severance,  in  the  verdict  in  this  action  of 
assumpsit,  is  let  out,  Sims  &  Scott,  is  to  be  gotten 
over :  we  say,  you  have  been  sued  as  co-partners ; 
and  tlie  statute  of  1818  will  save  the  verdict.  That, 
it  authorises  a  verdict  against  as  many  as  may  be 
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found  to  be  members  of  the  firm :  and,  that  the  dis- 
charge, by  the  verdict  of  the  jurors,  of  others,  who 
had  been  sued  with  them,  as  such,  is  no  objection  to 
the  verdict.  The  character  of  the  act  of  181 8  should 
deny  it.  In  my  opinion,  a  libera? construction,  would 
not  apply  it  to  those  who  were  only  co-partners,  by 
implication.  "The  inclination  of  my  rnind,  is,  that 
they  are  not  partners,  but  joint-owners; 'and,  that 
the  fact,  that  Sims  &/ Scott  were  sued  as  such;  when 
they  had  transferred  their  interest  before  the  loss  ac- 
crued, is  fatal  to  this  action. 

But  it  is  possible,  these  seeming  incongruities  might 
disappear,  if  I  had  an  -opportunity  to  study  the  case, 
and  examine  authorities:  I  have,  therefore,  only 
thrown  out  these  suggestions,  as  the  grounds  of  my 
doubts  and  difficulties.  As  to  the  extent  of  the  lia- 
bility of  the  owners,  as  common  carriers,  I  fully  con- 
cur—I have  encountered  no  difficulty,  only  as  to  the 
remedy.  As  this  case  was  argued  at  the  last  term, 
and  held  under  advisement,  I  have  not.  felt  myself  at 
liberty  to  ask  my  brethren,  to  hold  it  up  for  a  longer 
period — although  a  continued  indisposition  has  pre- 
vented me  from  deriving  any  advantage  from  the  de- 
*lay  that  has  intervened. 
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LEWIS  versus  GOGUETTE. 

.1.  The  act  of  18 12, a  on  the  subject  of  certificates,  issued  under 
any  acts  of  Congress,  &c.  was  intended  to  embrace,  and 
equally  applies,  to  all  certificates  that  had  been,  or  might  have 
been,  legally  granted,  pursuant  to  acts  of  Congress,  then  ex- 
.  isting;  or  which  might  afterwards  have  been  passed,  granting 
"certificates  upon  any  warrant;  or  order  of  survey,  or  to 
any  donation  or  pre-emption  claimants." 

2.  So,  this  statute  embraces  a  certificate,  issued  under  the  act 
of  Congress  of  1822,  entitled  "  and  act  confirming  claims  to 
lots  in  the  town  of  Mobile,  and  to  lands  in  the  former  province 
of  West  Florida,  which  claims  have  been  reported  favorably 
on  by  the  commissioners  appointed  by  the  United  States." 

3.  A  certificate  of  confirmation,  issued  under  this  act  of  Con- 
gress, would,  however,  not  be  conclusive  against  adverse 
claims,  also,  importing  legal  titles;  and  any  fraud,  imposition 
or  illegality  in  procuring  such  certificate,  would  be  open  to 
exposure,  by  the  party  aggrieved:  but  where  such  certificate 
is  opposed  by  no  title,  or  by  nothing  more  than  a  recent  pos- 
session, though  held  under  a  claim  or  assertion  of  right;  or 
even  under  a  long  continued  possession,  the  benefit  of  which 
had  been  forfeited,  by  the  failure  of  the  occupant  to  interpose 
his  claim,  within  the  time  limited  for.  ascertaining  and  adjust- 
ing imperfect  titles; — it  cannot  be  doubted  that  the  preference 
is  due  to  the  certificate  of  confirmation. 

4.  Such  certificate  of  confirmation,  in  the  absence  of  an  ad- 
verse title,  or  right  of  possession,  will  give  the  holder  there- 
of a  right  of  possession ;  and  authorise  a  recovery  in  the  ac- 
tion of  trespass  to  try  title. 

5.  In  the  action  of  trespass  to  try  title,  it  is  not  indispensable 
that  the  plaintiff  should  show  a  perfect  indefeasable  estate, 
in  fee  simple,  to  authorise  a  recovery'  against  one  who  can  es- 
tablish no  legal  right,  either  of  property  or  possession. 

6.  Evidence  of  a  sheriff's  deed,  made  under  a  sale  by  the  sheriff, 
it  not  appearing  that  any  judgment  had  been  rendered,  is  not 
admissible. 

This  was  an  action  of  trespass  to  try  title,  com- 
menced by  the  defendant  in  error,  in  Mobile  Circuit 
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court,  to  recover  possession  of  a  lot  of  land,  situated 
in  the  town  of  Mobile.  A  verdict  and  judgment  be- 
ing had  in  favor  of  the  plaintiff;  Lewis,  on  excep- 
tions, brought  the  case  into  this  court.  The  plain- 
.  tiff,  in  support  of  her  title,  and  right  to  possession, 
produced  in  evidence,  a  certificate  of  confirmation, 
issued  by  the  land  office,  for  that  district,  under  the 
act  of  Congress  of  the  3th  May,  1S22.  dated  the  4th 
November,  1S22;  and  which  showed  said  claim  to 
have  been  founded  on  a  Spanish  order  of  survey,  of 
May,  1800:  also,  a  transcript,  copied  from  the  records 
of  the  land  office,  consisting  of  the  said  order  of  sur- 
vey, and  the  grant  thereon  by  the  Spanish  comman- 
dant;  and  the  notice  of  claim  :  the  transcript  alsodis- 
closed  a  recognition  of  the  claim  of  the  plaintiff  be- 
low, to  the  lot  in  controversy,  by  the  commissioner 
under  the  act  of  Congress. 

The  defendant  offered  to  show  in  proof,  by  cer- 
tain copies  of  a  record,  a  title  in  himself,  to  the  lot, 
under  a  sheriff's  deed,  on  a  sale;  which  purported 
to  have  been  made  under  certain  proceedings  of  the 
superior  court  of  Mobile  county ;  but  the  court  refu- 
sed to  admit  evidence  of  such  records,  it  not  appear- 
ing that  there  had  been  any  judgment  entered  «up, 
thereon ;  and  instructed  the  jury  that  the  certificate. 
of  confirmation  was  a  sufficient  evidence,  of  legal 
title,  to'sustain  a  recovery. 

The  defendant-  here  assigned  for  error — first,  the 
decision  of  the  court,  ruling  the  certificate  sufficient 
evidence  of  title  to  authorise  a  verdict ;  second,  the 
rejection  of  the  evidence  offered  by  the  defendant 
below. 

Hitchcock,  for  plaintiff—  Acre,  contra.' 
vol.  3.  21' 
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Saffold,  J. — The  action  was  trespass  to  try  titles 
to  a  lot  in  the  town  of  Mobile,  brought  by  the  defen- 
dant in  error,  against  the  present  plaintiff,  in  which 
a  recovery  was  had  in  the  court  below,  -of  the  prem- 
ises in  controversy,  and  damages  pursuant  to  statute  ;• 
and  from  which  the  defendant  below  prosecutes  this 
writ  of  error. 

The  questions  presented  for  revision  arise  entirely 
out  of  a  bill  of  exceptions,  taken  on  the  trial  in  the 
Circuit  Court. 

The  exceptions  are — That  the  plaintiff  below  gave 
in  evidence,  a  certificate  of  confirmation,  issued  from 
the  land  office  of  the  proper  district,  for  the  premises 
in  her  declaration  mentioned;  which  bears  date  the 
4th  of  November,  1822,  and  is  in  the  usual  form  of 
such  certificates,  issued  pursuant  to  the  act  of  Con- 
gress of  the  8th  May,  1822,  entitled,  "An  act  con- 
firming claims  to  lots  in  the  town  of  Mobile,"  &c, 
and  declaring  said  claim  to  have  been  founded  on  a 
Spanish  order  of  survey,  granted  by  Cayetone 
Perez,  (who  is  understood  to  have  been  Span- 
ish commandant,)  dated  May,  1S00.  She  also  gave 
in  evidence  what  is. called  "  a  transcript,  proved  to 
have  been  copied  from  the  records  of  the  same  land 
office,  of  her  claim,  whereon  her  said  certificate  is. al- 
leged to  have  been  founded. "  This  consists  of  her 
notice  of  claim,  to  the  commissioner  of  land  claims, 
east  of  Pearl  river,  stating  it  to  have  arisen  by  vir- 
tue of  a  permit,  or  order  of  survey,  from  the  Spanish 
government;  accompanying  which  is  her  petition  to 
Perez,  the  Spanish  cemmandant,  for  the  same  lot, 
bearing  date  23d  May,  1800,  together  with  hisgrartt 
of  the  same ;  and  order  for  its  survey,  of  the  same 
date.     The  transcript  also  contains,  in  the  usual  form, 
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an  extract  from  the  report  of  the  commissioner  <to  the 
general  land  office,  entitled  a  "  register  of  claims  to 
land  in  the  district  east  of  Pearl  river,  in  Louisiana, 
founded  on  orders  of  survey,  (requettes,)  permissions 
to  settle,  or  other  written  evidences  of  claim,  derived 
from  either  the  French,  British  or  Spanish  authori- 
ties, which,  in  the  opinion  of  the  commissioner  ought 
to  be  confirmed ;"  and  which  transcript  recognizes 
her  claim  as  being  of  the  nature  of  that  already  describ- 
ed, and  with  reference  to  both  the  claim  and  report  of 
the  commissioner  thereon,  is  certified  to  be  correct- 
ly copied  from  the  books  of  the  land  office,  by  the  re- 
gister and  receiver  thereof.  She  further  proved  the 
defendant  in  possession  of  the  premises  and  closed 
her  evidence. 

On  this  proof,  Lewis  moved  the  court  to  instruct 
the  jury,  that  her  title  was  not  sufficient  to  enable  her 
to  recover ;  but  the  court  refused  the  instruction ;  and 
on  the  contrary,  instructed  the  jury  that  the  evidence 
so  offered,  did  amount  to  a  legal  title,  sufficient  to 
enable  the  plaintiff  to  recover,  if  they  should  find  the. 
defendant  in  possession. 

Then  the  defendant  also  offered  in  evidence,  a 
register  of  a  deed,  admitted  to  record  in  the  County  ' 
court  of  Mobile  county,  which  purported  to  be  the 
transcript  of  a  deed  for  the  lot 'in  question,  from  the 
plaintiff  to  one  Ortez,  executed  at  Pensacola,  on  the 
3d  November,  1815,  befjpre  the  Spanish  authorities 
of  West  Florida,  to  prove  that  the  plaintiff  had  sold 
the  premised  before  the  commencement  of  this  suit. 
To  the  introduction  of  this  evidence  the  plaintiff  ob- 
jected, because  the  said  register  was  the  copy  of  a  • 
copy,  only,  purporting  to  be  of  a  deed  executed  in 
Pensacola,  beyond  the  jurisdiction  of  this  State,  in 
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the  year  1815,  and  not  under  seal.  The  court  sus- 
tained the  objection,  and  instructed  the  jury  that  the 
deed  did  not  bar  the  plaintiffs '  right  of  recovery ;  it 
conveying  no  legal  estate  out  of  her,  and  being  dated 
anterior  to  the  certificate  of  confirmation,  granted  in 
her  name. 

The  defendant  further  offered  in  evidence,  the  re- 
cord pf  proceedings  in  the  late  superior  court  of  Mo- 
bile county,  to  shQw  that  he  was  a  purchaser,  under 
a  sale,  by  the  sheriff  of  the  said  county;  but  the  court 
refused  to  permit  the  record  to  be  read  as  evidence, 
on  the  ground  that  it  did  not  appear  that  any  judg- 
ment had  been  entered  up,  on  the  verdict  of  the  jury, 
1  and  that  the  execution,  if  any  had  been  issued,  and 

the  sale  thereon,  if  any  were  made,  were  void,  and 
were  not  founded  on  any  suit  against  the  plaintiff. 
To  which  the  plaintiff  excepted. 

The  exception,  however,  respecting  the  admissi- 
bility and  legal  effefct  of  the  deed  to  Ortez,  with  the 
view  to  establish  an  outstanding  title,  is  understood 
to  have  been  abandoned  by  the  plaintiff  in  error. 

1.  The  other  exceptions,  on  which  alone,  Lewis 
-    relies  and  assigns  error,  are,  first,  that  the  court  be- 
low instructed  the  jury,  that  the  certificate  from  the 
land    office,  was  a  sufficient  legal  title  to  sustain  a 
recovery. 

2.  That  the  record  of  proceedings  of  the  late  su- 
perior court  of  Mobile  county,  and  the  sheriff's  deed, 
were  improperly  excluded  from  the  jury. 

1.  With  respect  to  the  certificate  of  confirmation, 

reference  is  made  in  argument,  by  each  party,  to  the 

•Toui.Dig.  statute  of  December,  1812,a  entitled  an  "  act  making 

948         further  regulations  in  judicial  proceedings,"  which 

provides,  "  that  all  certificates  issued  in  pursuance  of 
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any  act  of  congress,  by  any  of  the  boards  of  com- 
missioners, registers  of  the  land  office,  or  any  other 
person,  duly,  authorised  to  issue  such  certificates,  up- 
on any  warrant  or  order  of  survey/'  &c.  "  for  any 
lands  in  this  territory,  shall  be  taken  and  received,  as 
vesting  a  full,  complete  and  legal  title  in  the  person, 
in  whose  favor  the  said  certificate  is  granted,  to  the 
lands  therein  mentioned,  and  his,  her,  or  their  heirs, 
so  far  as  to  enable  the  holder  of  such  certificate  to 
maintain  any  action  thereon ;  and  the  same  shall  be 
received  in  evidence,  as  such,"  &c. 

It  is  objected,  that  this  statute  does  not  apply 
to  certificates,  such  as  this :  that  the  act  of  congress, 
under  which  it  issued,  is  subsequent  to  said  statute: 
that  this  statute  had  reference  to  certificates  issued 
pursuant  to  the  earlier  acts  of  congress,  which 
provided  for  judicial  investigations  into  the  legality 
of  the  claims;  without  which,  the  legislature  had  no 
constitutional  right  to  recognise  the  certificates  as 
evidence  of  legal  title.  On  the  contrary,  it  is  insist- 
ed, the  statute  does  apply,  and  is  decisive  of  the 
question  made  by  the  assignment — and  has  been  so 
held,  by  previous  decisions  of  this  court.  That, 
this  act,  formerly  the  law  of  the  Mississippi  territo- 
ry, was  adopted  as  the  law  of  the  State,  in  January, 
1823 ;  and,  that  the  act  of  congress  under  which  the 
certificate  issued,  was  in  the  contemplation  of  the  le- 
gislature, when  they  adopted  the  act  in  question. 

The  statute  of  1812,  alluded  to,  was  passed  by  the 
general  assembly  of  the  Mississippi  territory,  pre- 
vious to  its  division,  and  the  consequent  establish- 
ment of  the  Alabama  territory ;  and  also,  to  the  adop- 
tion of  our  state  government.  By  the  cogstitution. 
pf  this  State,  adopted,  in  1819,  it  was  declared,  "that 


189 


190 


CASES  DETERMINED, 


LEWIS  VS.  GOGUETTE. 


alLlaws  and  parts  of  laws  then  in  force,  in  Alabama 
territory,  (which  included,  equally,  those  passed  by 
the  Mississippi  legislature,  prior  to  the  division,) 
which  were  not  repugnant  to  the  provisions  of  the 
constitution,  should  remain  in  force  as  the  laws  of  this 
State,  until  they  should  expire,  or  bealtered,  or  re- 
pealed by  the  legislature  thereof.  Afterwards,  in 
1823,  the  statute  in'.question  was  incorporated  with 
all  others  in  force,  into  our  code,  entitled,  "laws  of 
Alabama/'  I  conceive,  however,  that  the  date  of 
this  statute  has  relation  to  the  time  of  its  original 
passage,  in  18^2,  as  though  there  had  been  no  change 
of  government,  or  new  compilation  of  the  statutes — 
yet,  that  this  concession  is  not  decisive  of  the  ques- 
tion. 

It  is  true,  there  is  an  act  of  congress,  of  the  third 
March,  1803,*  "regulating  the  grants  of  lands, 
and  providiug  for  the  disposal  of  the  lands  of  the 
United  %States,  south  of  the  State  of  Tennessee;" 
and,  another,  "  supplementary "  thereto,  passed  in 
1804,  which  created  land  offices,  east  and  west  of 
Pearl  river,  with  registers  and  receivers  to  each ;  and 
established  boards  of  commissioners,  including  the 
registers  and  receivers,  with  authority  to  investigate 
and  confirm  certain  land  claims  therein  provided  for, 
and  to  give  certificates,  which  should  amount  to  re- 
linquishments forever,  on  the  part  of  the  United 
States:  in  other  cases,  they  were  required  to  make 
full  reports  to  the  secretary  of  the  treasury,  to  be, 
by  him,  laid  before  congress,  for  their  final  decision. 

I  think  it  a  just  interpretation  of  the  statute  of  1812, 
that  it  was  intended  to  embrace,  and  must  equally 
apply  to,  all  certificates  that  had  been,  or  might  be 
legally  granted,  pursuant  to  acts  of  congress  then  ex- 
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istinfj,  or  which  might  afterwards  b8  passed,  autho- 
rising certificates  of  the  grade  and  dignity  contem- 
plated—that  is,  to  all  "certificates,  upon  any  warrant 
or  order   of  survey,  or  to  any  donation   or*  pre-emp- 
tion claimants."     I  should  greatly  hesitate,  to  allow 
to  certificates  of  the  same  dignity,  because  granted 
under  previous  acts  of    congress,   more  weight,  as 
evidence  of  title,  than  if  given  under  subsequent  acts, 
in  pari  materia.     The  language  of  the  statute  does 
not  limit  its  application  to  certificates  issued  pursu- 
ant to  acts  of  congress  then  existing,  or,  by  boards 
of  commissioners,  or  other  officers,  previously  creat- 
ed or  appointed.     Its  terms  are  general,  applying  to 
"all  certificates  issued  in  pursuance  of  amy  act  of  con- 
gress, by  any  of  tfoe  boards  of  commissioners,  regis- 
ters of  the  land  office,  or  any  other  person,  duly  au-  - 
thorised  to  issue  such  certificate,  upon  any  warrant, 
or  order  of  survey'' 

It  is  also  worthy  of  notice,  that  the  act  of  con- 
gress, contributing  most  materially  to  the  recognition 
of  this  claim,  bears  date  anterior  to  the  passage  of 
the  Alabama  statute.  The  act  of  congress,  entitled, 
"an  act  for  ascertaining  the  titles  and  claims  to  lands 
in  that  part  of  Louisiana,  which  lies  east  of  the  riv- 
er Mississippi,  and  island  of  New  Orleans,"  was  pass- 
ed on  the  S5th  April,  1812a — our  statute,  in  Decern- 'L.  l<606. 
ber,  of  the  same  year.  It  may  correctly  be  said,  that 
this  certificate  did  not  issue  pursuant  to  the  act  of 
congress  of  1812;  nor  did  it  authorise  the  issuance 
of  any — that  it  was  under  one  passed  in  1822.  This 
is  admitted — and,  if  the  date  of  the  act  be  the  true 
criterion — is  fatal  to  tfye  certificate ;  but,  it  will  be 
seen,  that  various  acts  of  congress,  including  all  re- 
ferred to,  and  some  others  to  be  noticed,  are  essential- 
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ly  in  pari  materia. — That  the  latest  can  have  no  force 
or  operation,  without  reference  to  the  former,  not  on- 
ly for  construction,  but  for  directions  and  materials, 
on  which'  to  act — that  the  certificates,  authorised  by 
the  subsequent  acts,  emanate  from  an  equal  source, 
are  of  the  same  dignitv,  and  are  entitled  to  the  same 
legal  efFect. 

The  act  of  congress  of  1812,  having  been  quoted 
and  reviewed  at  considerable  length,  in  the  case  of 
<  Page  105,  HaUet  vs.  heirs  of  Eslava,*  in  a  decision  of  the  present 
•f thw  vol.  term>  J  wju  content  myself  with  a  reference  thereto, 
and  a  more  brief  notice  of  it,  in  this.  It  created  land 
districts  east  and  west  of  Pearl  river,  and  authorised 
the  appointment  of  a  commissioner  and  clerk  to  each, 
with  powers  and  duties  similar,  in  man}'-  respects,  to 
those  which  had  previously  been  confided  ,to  the 
boards  of  commissioners',  and  clerks  of  the  land  of- 
fices, theri  existing.  It  directed  all  claimants  of  lands, 
by  virtue  of  any  grant,'  order  of  survey,  or  other  evi- 
dence of  claim,  derived  from  either  the  French,  Bri- 
tish or  Spanish  governments,  to  lay  their  claims  be- 
fore the  commissioners,  with  notices  thereof,  and  that 
the  same  should  be  recorded ;  else,  they  should  not 
be  recognised.  It  also  required  the  commissioners, 
according  to  instructions  from  the  secretary  of  the 
treasury,  "  to  prepare,  or  cause  to  be  prepared,  ab- 
stracts from  the  records  of  the  claims  filed  as  aforesaid;" 
which  abstracts  shall  contain  the  substance  of  the 
evidence  adduced  in'support  of,  or  obtained  respecting 
the  claims,"  &c;  and  this  the  commissioners  shall  re- 
spectively "  report  to  the  secretary  of  the  treasury, 
and  shall,  by  him,  be  laid  before  congress,  for  their 
determination  thereon."  To  enable  these  commis- 
sioners de  decide  with  more  justice  and  accuracy, 
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they  >vere  authorised  "to  administer  oaths,  and  to 
compel  the  attendance  of,  and  examine  witnesses, 
and  such  other  testimony  as  might  be  adduced — to 
have  access  to  all  records  of  a  public  nature,  rela- 
tive to  the  granting,  sale,  transfer,  or  titles  of  land, 
within  their  respective  districts;"  and  to  take  tran- 
scripts from  the  same,  and  cause  entries  thereof  to 
be  made. 

The  act  of  congress  of  1819,a  "  for  adjusting  claims 
to  lands,  and  establishing  land  offices,  in  the  district 
east  of  the  island  of  Orleans/'  declared,  that  all 
claims  founded  on  complete  Spanish  grants,  a  cer- 
tain description  of  British  grants,  or,  on  "any  order  of 
survey,  requeue,  permission  to  settle,  or  any  \vritten 
evidence  of  claim,  derived  from  the  Spanish  autho- 
rities, before  the  20th  December,  1803 ;"  and  where 
the  land  so  claimed  had  been  cultivated  and  inhabit- 
ed before  that  day ;  and  which  claims  were  reported 
to  the  secretary  of  the  treasury,  by  the  commission- 
ers of  the  districts  east  and  west  of  Pearl  river,  un- 
der the  said  act  of  1812;  and  which  claims  were, 
in  the  opinion  of  the  commissioners,  valid,  should  be, 
and  were,  thereby,  declared  valid  and  complete  titles, 
against  any  claim  of  the  United  States,  or  right  de- 
rived therefrom.  It  also,  established  the  land  offices, 
at  St.  Helena  court  house,  and  at  Jackson  court  house, 
and  authorised  the  appointment  of  a  register  and  re- 
ceiver thereof,  with  power  to  appoint  a  clerk — and, 
transferred  to  them  the  duties  previously  required  of 
the  commissioners  of  the  districts  east  and  west  of 
Pearl  river,  and  directed  the  appointment  of  a  sur- 
veyor therein.  It  further  directed,  that  the  books  of 
the  former  commissioners;  in  which  the  clai.ms  and 
vol.  3.  25 
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evidences  of  claims  were  recorded,  should  be  lodged 
with  the  register  of  the  land  office,  for  the  respective 
districts;  and  that  the  registers  and  receivers  should 
have  power  to  examine  the  claims  recognised,  con- 
firmed, or  provided  to  be  granted,  by  tfye  provisions 
of  this  act;  as.  also,  claims  to  the  right  of  pre-einp- 
i  tion  :  and,  that  they  should  make  out  to  each  claim- 
ant, entitled,  in  their  opinion,  thereto,  a  certificate, 
according  to  the  nature  of  the  case,  under  such  in- 
structions as  they  might  receive  from  the  commis- 
sioner of  the  general  land  office;  and,  on  presenta- 
tion, at  the  general  land  office,  of  such  certificate  for 
a  confirmed  claim,  or  for  a  donation,  according  to  the 
provisions  of  this  act — and,  where  it  should  appear, 
to  the  satisfaction  of  the  commissioner  of  the  gene- 
ral land  office,  that  the  certificate  had  been  fairly  ob- 
tained— then,  and  in  that  case,  a  patent  should  be 
granted,  in  like  manner,  as  for  olher  lands  of  the 
United  States. 
'L.L.82&  An  act  of  congress,  of  the  8th  May,  1822,*  "sup- 
plementary to  the  several  acts  for  adjusting  the 
claims  to  land,  and  establishing  land  offices,  in  the 
district  east  of  the  island  of  Now  Orleans,"  bears  a 
strong  affinity  to  the  other,  of  the  same  date,  under 
which  this  patent  purports  to  have  issued;  and,  era- 
braces,  substantially,  the  rights  contemplated  by  it. 
This  applies,  more  particularly,  to  larger  tracts  of 
land,  whilst  the  other  refers  exclusively  to  lots  in  the 
town  of  Motile ;  but  this,  as  far  as  its  provisions  are 
appropriate,  is  equally  applicable  to  town  lots. — 
Among  other  provisions,  it  authorises,  the  registers 
and  receivers  of  the  land  offices,  east  and  west  of 
Pearl  river,  to  issue  certificates  for  all  lands,  confirm- 
ed by  virtue  of  the  provisions  of  that   act,  in  the 
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same  manner  as  certificates  are  granted  for  lands, 
confirmed  under  former  acts,  to  which  this  is  a  sup- 
plement. • 

The  other  act,  of  the  8th  May,  1322,*  "  confirm- bL-L-819- 
ing  claims  to  lots  in  the  town  of  Mobile,  and  to  lands 
in  the  former  province  of  West  Florida,  which  claims 
have  been  reported  favorably  on,  by  the  commission- 
ers appointed  by  the  United  States,"  under  which 
this  certificate  purports  to  have  issued,  provides,  (sec- 
tions 1' and  2,)  that  all  claims  to  lots  in  the  town  of 
Mobile,  founded  on  complete  French,  Spanish  or  Bri- 
tish grants;  or,  on  orders  of  survey,  requeues,  per- 
missions to  settle,  or  other  written  evidences  of  claim; 
derived  from  the'French,  British  or  Spanish  authorir 
ties,  bearing  date  prior  to  the  20th  December,  1803 ; 
reported  to  the  secretary  of  the  treasury,  by  the  com- 
missioner of  the  district  east  of  Pearl  river — under 
the  authority  of  the  before  recited  act,  of  1812;  or 
which'  were  so  reported  by  the  register  and  receiver, 
acting  as  commissioners,  under  the  before  recited  act, 
of  Macrh,  1819,  "  and  which  ought,  in  the  opinion 
of  the  commissioner,  to  be  confirmed,  shall  be  con- 
firmed/ in  the  same  manner,  as  if  the  title  had 
been  completed."  The  conclusion  of  the  fourth 
section  declares,  that  all  confirmations  and  grants 
provided  to  be  made  by  this  act,  shall  amount 
only  to  a  relinquishmentnt  forever,  on  the  part 
of  the  United  States,  of  all  right  and  title,  whatever, 
to  the  lots  of  land  so  confirmed  or  granted.  The 
fifth  section  confers  on  the  register  and  receiver,  pow- 
er to  direct  the  manner  in  which  all  lands  confirmed 
by  this  act,  (and  town  lots  only  are  mentioned,)  shall 
be  located ;  and,  also,  to  decide  between  the  parties, 
in  all  conflicting  and  interfering  claims,  according  to 
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similar  authority,  in  other  acts,  and  according  to  the 
circumstances  of  the  case,  and  the  principles  of  jus- 
tice. From  jhis  review  of  t\\e  several  acts  of  Con- 
gress, it  appears  that  the  objection  respecting  the 
constitutionality  of  the  State  statute  of  1812,  recogniz- 
ing such  certificates  as  valid  and  legal  evidence  of 
title,  would  apply  no  less  to  certificates  issued  pur- 
suant to  the  acts  of  Congress  of  1803  and  1804,  than 
to  such  as  are  authorised  under  the  acts  of  181 9  and 
1822 ;  that  investigations  on  the  oath  of  witnesses  and 
other  competent,  evidence,  are  equally  contemplated  by 
them  all;  that  certificates  legally  issued,  pursuant  to 
the  latter  acts,  are  no  less  evidence  of  the  right  than 
those  under  the  former ;  and,  therefore,  the  reason 
and  equity  of  our  statute,  must  apply  equally  to  the 
different  certificates,  issued  under  the  authority  of 
the  United  States;  and  which,  according  to  the  laws 
thereof,  entitle  the  holders  to  patents.  Nevertheless, 
the  courts  of  justice  are  open  to  all  persons  aggriev- 
ed, and  to  which  they  can  resort,  to  exposp  and  de- 
tect any  fraud,  imposition,  or  illegality,  in  procuring 
such  certificate,  whereby  the  constitutional  right  of 
trial  by  jury  is  preserved. 

I  would  not  be  understood  to  maintain  that  such 
certificate  is  conclusive  against  adverse  claims,  also 
importing  legal  titles;  but  when  opposed  by  no  title, 
or  nothing  more  than  a-  recent  possession,  though 
held  under  a  claim  or  assertion  of  right;  or  even  a 
lpng  continued  possession,  the  benefit  of  which  has 
been  forfeited,  by  the  failure  of  the  occupant  to  in- 
terpose his  claim  within  the  time  limited  for  ascer- 
taining and  adjusting  the  imperfect  titles;  I  can  not 
doubt  that  a  decisive  preference  is  due  to  the  certifi- 
cate of  confirmation.     Such  has   been  the  decision 
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of  this  court  in  the  previous  cases  referred  to,  of  Rich- 
•  ardson  vs.  Hobert*  and  Hallet  vs.  Eslava  b — see  the  ^  \l !*ii5. 
latter  case  again  decided  at  the  present  term. ,  ^a&\9  vol 

The  certificate  of  confirmation,  in  the  absence  of 
any  adverse  title,  or  right  of  possession,  must  at  least 
give  the  bolder  a  right  of  possession  ;  and  that  is  suf- 
ficient to  warrant  a  recovery  iu  a  possessory'action, 
as  this  is.  It  is  true  that  in  ejectment,  for  which- 
this  action  is  substituted,  the  plaintiff  can  only  re- 
cover* on  the  strength  of  his  own  title,  not  on  the 
weakness  of  his  adversary's ;  yet  it  is  not  indispensa- 
ble that  he  should  show  a  perfect  indefeasable  estate 
in  fee  simple,  to  authorise  a  recovery"  against  one  who 
can  establish  no  legal  right,  either  of  property  or  pos- 
session ;  even  a  leasehold  estate  is  sufficient  for  ,a  re- 
covery under  such  circumstances — Vide  White  vs. 
St.  Guerons.d  But  this  title  is  much  better;  it  im- 
ports a  legal  claim  to  a  patent,  which  is  the  highest *Aia.R.33i 
evidence  of  a  perfect  indefeasable  estate  under  our 
government,  and  which  government,  at  least,  whilst 
bo  adverse  title  appears,  had  an  undoubted  right  to 
recognize  and  ^legalize  this  claim,  as  it  has  done. 

The  case  of  La  Croix  vs.  Chamberlain?  relied  on  e^whcat. 
by  each  party,  is  conceived  to  sanction  the  positions599- 
above  advanced  ;  also,  the  application  of  our  statute  of 
1812,  to  a  case  like  this.  That  was  ejectment,  in 
the  District  court  of  the  United  States  for  Alabama. 
The  plaintiff  claimed  the  land  as  devisee  of  one  Col- 
lell,  and  offered  in  evidence,  as  the  first  link  in  his 
chain  of  title,  a  concession  from  the  Spanish  govern- 
ment to  said  Collell.  The  District  court  decided, 
that  the  concession,  being  no  higher  evidence  than  a 
warrant,  or  order  of  survey,  would  not  support  eject- 
ment    Error  having  been  prosecuted  to   the  Su- 
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preme  Court,  the  opinion  of  that  court  was  deliv- 
ered by  Justice  Trimble.     He   admitted  the  obliga- 
tion of  the  United  States,  according  to  the  terms  of 
the  treaty  of  cession,  by  which  they  acquired  the  Flo-  . 
Tidas,  to  confirm  such  concessions  as  had  been  made 
by  warrants  of  survey ;  yet  said  it  would  not  follow 
that  the  legal  title   would   be  perfected  until  confir 
mation;  he  maintained  that  the  legal  title  remained 
in  the  United  States,  until,  by  some  act  of  confirma- 
tion, it  was  passed,  or  relinguished  to  the  claimants; 
that  the  government  had  maintained  its  right  to  pre- 
scribe the  forms  and  manner  of  proceeding  in  order 
to  obtain  a  confirmation,  and  its  right  to  establish 
tribunals  to  investigate   and  pronounce   upon   their 
fairness  and  validity  ;  that  this  was  demonstrated  by 
the  laws  which  congress  had  repeatedly  passed,  es- 
tablishing boards  of  commissioners  to  investigate  the 
claims,  and  to  reject  or  confirm  them,  or  report  them 
to  Congress,  in  cases  of  doubt;  also,  by  the  act  of 
congress  requiring  all  such  claims  to  be  recorded 
within  prescribed  periods :  and   he  farther  said  that 
claims,  concerning  which  these  requisites  have  not 
been  complied  with,  can  derive  no  aid  from  the  laws . 
of  the  United  States.     He  also  referred  to  the  Ala- 
bama statute  of   1S12,  and   said  that >  case  was  not 
brought  within  its  provisions;  for  it  did  not  appear 
that  any  such  certificate  as  it  contemplated  had  been 
issued  on  that  claim.     Under  these  views,  the  judg- 
ment of  the  District  court  was  affirmed.     From  the 
language  of  the  court,  it  may  fairly  be  inferred,  that 
had  the  claimant  procured  a  confirfaation  of  his  title, 
according  to  the  laws  of  congress,   and  obtained  a 
certificate  thereof,  the  same  would  have  been  regard* 
ed  as  a  legal  title. 
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But,  it  is  argued,  in  opposition  to  this  title,  that,  if 
the  holder  of  such  certificate  can  avail  himself  of 
it,  as  evidence  of  legal  title,  it  is  unnecessary  to  pre- 
sent it  at  the  general  land  office,  for  a  patent;  and, 
if  his  claim  be  defective,  will  not  do  so;  and,  that 
he  can  thereby,  avoid  defeat.  I  consider  it  a  suffi- 
cient answer  to  this  objection,  as  already  remarked, 
that  the  certificate  may  be  evidence  of  a  legal  title, 
without  being  paramount  to  all  other. — That,  though 
it  be  sufficient  to  wairrant  a  recovery,  against  one  who 
can  oppose  no  title  to  it:  yet,  if  it  can  be  shewn  to 
have  been  illegally,  obtained;  or,  if  the  adversary 
can  produce  a  better  title  (or,  when  defendant,  one 
tantamount,)  the  case  would  be  materially  changed. 

It  is  probable,  that  any  defect  in  the  title,  under 
a  certificate,  which  would  deter  the  holder  from  pre- 
senting it  for  a  patent,  or  defeat  his  claim,  if  pre- 
sented, would  equally  invalidate  it,  when  legally  dis- 
closed, in  a  court  of  justice.  But,  until  the  contrary 
be  shewn,  the  presumption  is,  that  a  patent  should, 
and  will  issue,  as  indicated  by  the  certificate.  Yet, 
if  the  fact  be,  as  suggested  in  argument,  that  st  ca- 
veat has  been  entered  against  it,  in  the  general  land  of- 
fice, and  the  issuance  of  the  patent  has  been  delayed, 
to  abide  the  result  of  a  judicial  decision  ;  and,  on  this 
trial,  no  legal  objection  has  been  shewn  against  the 
holder's  right  to  a  patent — this  circumstance  can  not 
affect  the  legality  of  the* title,  under  the  certificate. 

2.  The  other  assignment  is,  that  the  record  of  pro- 
ceedings of  the  late  Superior  court  of  Mobile  coun- 
ty, and  the  sheriff's  deed,  were  improperly  excluded 
from  the  jury. 

This  point  is  thought  to  require  less  consideration. 
Indeed,  the  counsel,  making  it,  evinped  but  little  con- 
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fideuce  in  it.  The  record  was  offered  to  show,  that 
Hallet  was  a  purchaser,  under  a  sale  by  the  sheriff  of 
the  bounty ;  but  the  court  refused  to  permit  it  to  be 
read  as  evidence,  on  the  ground,  that  it  did  not  ap- 
pear, that  any  judgment  had  been  entered,  upon  the 
verdict;  and,  that  the  execution,  if  any,  had  issued; 
and,  the  sale  thereon,  if 'any  were  made,  were 
void — and  were  not  founded  on  any  suit  against  the 
plaintiff.  The  want  of  a  judgment  is  admitted  to 
have  been  a  defect  in  the  proceedings;  but,  it  is  sug- 
gested, that  it  was  not  the  practice  of  that  court,  at 
that  day,  to  ejiter  up  judgments  in  form :  therefore, 
the  failure  should  not  prejudice  the  party,  claiming 
under  it  If  I  could  assume  the  fact  to  be  as  stated, 
yet  there  does  not  appear  any  thing  in  the  nature  of 
a  judgment;  and,  I  recognise  no  authority  in  this 
court  to  vary  the  rules  of  evidence,  so  as  to  make 
them  subservient  to  irregular  modes  of  practice,  in 
other  tribunals.  The  law  is  understood  to  have  re- 
quired the  actual  rendition  of  judgments,  then,  as 
now. 

But  the  more  decisive  objection  to  the  evidence,  isr 
that  the  suit  was  againt  a  stranger— one  who  does 
not  appear  to  have  had  the  slightest  pretence  or  color  of 
title,  to  the  lot  in  contest:  nor  is  it  shewn  that  any 
was  attempted  to  be  proved. 

I  am  of  opinion,  that  the  judgment  must  be  af- 
firmed. 

Taylor,  J: — I  shall  notice  but  one  of  the  several 
points  which  have  been  made  in  this  case,  being  sa- 
tisfied with  the  opinion  of  my  brother,  Saffold,  on  all 
others.  The  one,  on  which  I  differ  with  him,  is  the 
effect  of  the  certificate  issued  by  the  register  and  re- 
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ceiver  of  the  land  office,  at  Jackson  court  house,  un- 
der the  act  of  congress,  passed  in  1822,  entitled,  "an 
act  confirming  claims  to  lots  in  the,  town  of  Mobile, 
and  to  land  in  the  former  province  of  West  Florida, 
which  claims  have  been  reported  favorably  on,   by 
the  commissioners,  appointed  by  the  United  States." 
The  question  to  be  decided,  is,  whether  or  not  the 
eighth  section  of  the  act^passed  by  the  legislature  ofthe 
Mississippi  territory,  in  1812,  and  which  is  retained 
id  our  code,  is  applicable  to  certificates  issued  by 
virtue  of  the  act  of  congress,  of  1822,  above  refer- 
red to.     That  section   is  in  the  following  words: — • 
"That  all  certificates  issued  in  pursuance  of  any  act 
of  congress,  by  any  of  the  boards  of  commissioners, 
register  of  a  land  office,  or  any  other  person,  duly 
authorised  to  issue  such  certificate,  upon  any  war- 
rant or  order  of  survey,  or  to  any  donation  or  pre- 
emption  claimants,   for   any  lands  in  this   territo- 
ry, shall  be  taken  and  received,   as  vesting  a  full, 
complete  and  legal  title  ift  the  person,  in  whose  fa- 
vor the  said  certificate  is  granted,  to  the  lands  there- 
in mentioned,  and  his,  her  or  their  assigns,  so  far  as 
to  enable  the  holder  of  such  certificate  to  maintain 
any  action  thereon ;  and  the  same  shall  be  received 
in  evidence,  as  such*  in  any  court  of  this  territory." 

Tcf  arrive  at  a  correct  conclusion  with  respect  to 
the  intention  of  the  legistature,  in  enacting  the  above 
section,  it  is  necessary  to  ascertain  what  kind  of  cer- 
tificates, the  acts  of  congress,  which  had  been  pre- 
viously passed,  authorised,  "any  of  the  boards  of 
commissioners,  register  of  a  land  office,"  &c.  to  is- 
sue: for,  it  cannot  be  supposed,  that  the  section  in- 
tended to  embrace  any  and  every  kind  of  certificate, 
vol.  3.  26 
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which  any  subsequent  acts  of  congress  might  em- 
power such  officers  to  issue,  although  totally  uissimi- 
lar  from  those  authorised  by  preceding  acts,  in  their 
object  and  intention. 

In  1S03,  congress  passed  an  act,  entitled,  "  an 
act  regulating  the  grants  of  land,  and  providing  for 
the  disposal  of  the  lands  of  the  United  States,  south 
of  the  State  of  Tennessee." 

By  the  first  section  of  that  act,  "  any  person  or  per- 
sons, and  the  legal  representative  of  any  person  or 
persons,  who  were  resident  in  the  Mississippi  territo- 
ry, on  the  twenty-seventh  day  of  October,  in  the  year 
one  thousand  seven  hundred  and  ninety-five,  and  who 
had,  prior  to  that  day,  obtained,  either  from  the  Bri- 
tish government  of  West  Florida,  or  from  the  Spa- 
nish government,  any  warrant,  or  order  of  survey, 
for  lands  lying  in  the  said  territory,"  &c.  "shall  be 
confirmed  in  their  claims  to  such  lands,  in  the  same 
manner  as  if  ;heir  titles  had  been  completed." 

"  Section  2.  To  every  person,"  &c.  "  who  being 
either  the  head  of  a  family,  or  of  twenty-one  years  of 
age,  did,  on  that  day;  of  the  year  seventeen  hundred 
and  ninety-seven,  when  the  Mississippi  territory  was 
finally  evacuated  by  the  Spanish  troops,  actually  in- 
habit and  cultivate  a  tract  of  land  in  the  said  territo- 
ry, not  claimedi  by  virtue,  either  of  the  preceding  sec- 
tion, or  of  any  British  grant,  or  of  the  articles  of 
agreement  and  cession  between  the  United  States 
and  the  State  of  Georgia,  the  said  tract  of  land,  thus 
inhabited  and  cultivated,  shall  be  granted." 

The  third  section  gives  a  right  of  pre-emption  to 
residents,  at  the  time  the  act  passed,  of  lands,  not 
claimed  by  grant,  or  under  either  of  the  preceding 
sections. 
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The'  act  then  provides  for  the  establishment  of  a 
land  office,  east,  and  one  west  of  Pearl  river;  -the 
appointment  of  a  register  and  receiver  for  each  of- 
fice :  that,  persons  claiming  lands  by  virtue  of  Bri- 
tish grants,  or  the  three  first  sections  of  the  act,  &c. 
should,  before  the  first  March,  1804,  deliver  to  the 
register,  notices  of  their  claims,  &c.     • 

The  sixth  section  provides,  that  two  persons  should 
be  added  to  the  register  of  each  land  office,  who 
should  constitute  "  commissioners,  for  the  purpose 
of  ascertaining  the  rights  of  persons,  claiming  the 
benefit  of  the  articles  of  agreement  and  cession  be- 
tween the  United  States  and  the  State  of  Georgia, 
or  of  the  three  first  sections  of  this  act;"  that  they 
shall  take  an  oath,  impartially  to  discharge  their  du- 
ties, &c.  "And  each  board,  or  a  majority  of  each 
board,  shall,  in  their  respective  district^  bave  pow- 
er to  hear,  and  decide,  in  a  summary  manner,  all 
matters  respecting  such  claims;  also,  to  administer 
oaths  and  examine  witnesses,  and  such  other  testi- 
mony as  may  be  adduced;  and  to'determine  there- 
on, according  to  justice  and  equity,"  &c.  Then  fol- 
low these  words :  "And  when  it  shall  appear  to  them, 
that  the  claimant  is  entitled  to  a  tract  of  land,  under 
the  articles  of  agreement  and  cession  with  Georgia, 
aforesaid,  in  virtue  of  a  British  or  Spanish  grant,  le- 
gally and  fully  executed,  they  shall  give  a  ceitificate 
thereof,  describing  the  tract  of  land  and  the  grant, 
and  stating  that  the  claimant  is  confirmed  in  his  ti- 
title  thereto,  &c;  and  when  it  shall  appear  to  the 
said  commissioners,  that  the  claimant  is  entitled  to  a 
tract  of  land,  by  virtue  of  a  settlement,  under  the 
Bourbon  act  of  Georgia,  or  of  either  of  the  two  first 
sections  of  this  act,  they  shall  give  a  certificate  there- 
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of,  stating  the  circumstances  of  the  case  ;  and  that 
the  claimant  is  entitled  to  receive  a  patent  for  such 
a  tract  of  land,  by  virtue  of  this  act :  which  certifi- 
x  cate  being  duly  entered  with  the  register  of  the  land 
office,  on  or  before  the  first'day  of  January,  eighteen 
hundred  and  five,  shall  entitle  the  p^rty  to  a  patent 
for  said  tract." 

The  statute  proceeds  to  provide  the  mode,  by  which, 
those  entitled  to  pre-emptions  shall  proceed  to  obtain 
certificates ;  after  which,  the  6th  section  terminates 
with  the  following  proviso :  "  Provided,  also,  and  it 
is  further  enacted,  That  whenever  a  tract  of  land,  to 
which  any  person  might  be  entitled,  by  virtue  of  the 
three  first  sections  of  this  act,  shall  also  be  claimed 
by  the  holder  of  a  British  patent,  legally  and  fully 
executed,  and  duly  recorded,  in  conformity  to  the 
provisions  of  this  act,  who  is  not  confirmed  in  his 
claim  by  the  articles  of  agreement  above  mentioned, 
the  commissioners  shall,  in  the  certificate,jgranted  to 
the  person  claiming  the  land,  by  virtue  ofthis  act, 
state  the  existenoe  of  the  adverse  claims.;  in  which 
case  the  party  shall  not  be  entitled  to  a  patent,  un- 
less he  shall  have  obtained  in  his  favor  a  judicial  de- 
cision, in  a  court  having  jurisdiction  therein." 

This  statute  embraces  precisely  the  kind  of  claims 
specified  in  the  8th  section  of  the  act  of  the  Missis- 
sippi territory,  passed  in  181*2,  to  wit:  certificates  is- 
sued upon  warrants,  orders  of  survey,  and  to  dona- 
tion and  pre-emption  claimants.  The  first  section 
provides  for  claims  upon  warrants  and  orders  of  sur- 
vey ;  the  second,  for  donations  to  actual  settlers  at  the 
time  the  Spanish  authorities  relinquished  possession ; 
and  the  third,  to  pre-emptions  in  favor  of  residents  at  the 
ti  me  of  the  passage  of  the  law.     It  is  reasonable,  there- 
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fore  to  suppose  that  it  was  intended  by  the  Mississippi 
legislature,  to  make  the  certificates,  issued  under  this 
statute,  evidences  of  legal  title ;  and  to  authorise  the 
holders  of  them  to  use  them  in  such  actions,  either  as 
plaintiffs  or  defendants. 

,  It  seems  clear  to  my  view,  that  the  act  of  the  Mis- 
sissippi territory,  above  referred  to,  was  mainly,  or 
altogether  intended  to  give  these  certificates  the  na 
ture  of  legal,  in  contradistinction  to  equitable,  titles; 
and  not  further  than  this,  to  have  enlarged  the  rights 
of  those  who  held  them.  The  language  which  is 
used,  conveys  this  idea;  for,  although  it  is  said,,  that 
such  certificates  "  shall  be  taken  and  received,  ^s 
vesting  a  full,  complete,  and  legal  title  in  the  person/' 
4-c.,  yet  this  strong  language  is  afterwards  qualified 
by  the  words,  "  so  far  as  to  enable  the  holder  of  such 
certificate  to  maintain  any  action  thereon,"  &c. 

It  is  i^ot  necessary  to  inquire,  whether  the  certifi- 
cate did  confer,  without  the  statute,  a  legal  or  equi- 
table right;  it  is  sufficient  that  it  4was  considered  by 
the  legislature,  an  equitable  one.  And  the  opinion 
that  it  was  so  considered,  is  confirmed  when  it  is  re- 
membered, that  one  class  of  the  certificates  only,  con- 
veyed the  evidence  of  right  of  possession,  while  the 
holder,  who  claimed  by  pre-emption,  was  punctual 
in  meeting  his  engagements  with  the  United  States; 
and  that  when  he  failed  to  do  so,  his  land  was  for- 
feited ;  and  that  another  class,  those  expressed  in  the  . 
proviso  to  the  6th  section,  were  intended,  and  made 
so  to  appear,  on  their  face,  to  be  made  the  subject  of 
.a  suit,  before  it  could  be  determined  whether  the  hold- 
ers would  have  a  right  to  claim  grants  or  not. 

The  board  of  commissioners  were  intended  to  act 
as  judicial  officers.     With  respect  to  the  claims  up- 
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on  warrants  and  orders  of  survey,  and  the  rights  of 
those  who  claimed  donations,  under  the  second  sec- 
tion of  the  act,  their  adjudication  was  final,  and  those 
in  whose  favor  their  decision  was  made,  had  a  right 
to  demand  grants  from  the  government- of  the  United 
States,  which  could  not  be  refused:  therefore  these  certi- 
ficates had  all  the  effect  of  complete  titles.  But,  although 
the  certificate  of  him,  who  claimed  by  pre-emption, 
might  be  used  as  well  in  law  as  in  equity,  yet,  if  he 
had  forfeited  the  land  to  the  United  States,  by  fail- 
ing to  make' the  necessary  payments,  although  be* 
fore  such  failure,  he  could — yet,  after,  he  could  not, 
sustain  any  action  on  his  certificate. 

In  March,  1804,  congress  passed  an  act,  supple- 
mentary to  the  act  of  1 803,  but  none  of  its  provisions 
at  all  affect  this  case.  Its  only  operation  upon  the 
kind  of  claims  provided  for  in  the  act  of  1S03,  was  to 
extend  the  time  in  which  they  might  be  presented. 

In  April,  1812,  the  same  year,  and  a  few  months  be- 
fore the  passage  of  the  act*  by  the  Mississippi  territory, 
making  certificates  evidence  of  legal  titles,  congress 
passed  a  law,  entitled,  "an  act  for  ascertaining  the  titles 
and  claims  to  lands,  in  th{\t  part  of  Louisiana  which  ' 
lies  east  of  the  river  Mississippi,  and  island  of  New 
Orleans."  This  act  required,  "that  every  person 
claiming  lands  in  the  tract  of  country  aforesaid,  by 
virtue  of  any  grant,  order  of  survey,  or  other  evidence 
of  claim,  whatsoever,  derived  from  the  French,  Brit- 
ish or  Spanish  governments,"  shall  file  his  evidence 
with  a  commissioner,  which  the  President  was  requir- 
ed to  appoint.  It  made  it  the  duty  of  this  commis- 
sioner, to  examine  the  evidence  which  should  be  sub- 
mitted to  him;  make  out  abstracts,  from  the  records, 
(he  was  required  to  keep  a  record  of  them,)  of  the 
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claims  filed  with  him,  under  such  instructions  as  the 
Secretary  of  the  Treasury  should  transmit  to  him; 
which  abstract  he  was  requited  to  report  to  the  Se- 
cretary of  the  Treasury,  to  be  by  him  laid  before 
Congress,  at  its  next  session,  thereafter,  for  their  de- 
termination thereon.  This  act  did  not  authorise  any 
certificate  to  be  issued  by  the  commissioner  to  be  ap- 
pointed under  it,  and  no  subsequent  statute  was  pass- 
ed, until  after  the  enactment  by  the  Mississippi  le- 
gislature, of  the  law  making  certificates  issued  by 
commissioners,  &o.  evidence  of  legal  title. 

The  next  act  of  Congress  on  the  subject  of  these, 
claims,  was  passed  in  1819,nand  is  entitled  ''an  act.L.L,75gi 
for  adjusting   the   claims   to  land,  and  establishing 
land  offices  in  the  districts  east  of  the  island  of  New 
Orleans." 

By  this  act  a  land  office  is  established  at  St.  Hele- 
na, for  the  district  west  of  Pearl  river,  and  at  Jack- 
son court  house,  for  the  district  east  of  that  river, 
and  the  President  is  required  to  appoint  a  register 
and  receiver  for  each  office.  The  act  also  confirms 
the  claims  to  land,  reported  favorably  on  by  the  com- 
missioner, whd  had  acted  under  the  act  of  1812;  and 
authorises  claims  to  be  filed  before  these  officers,  in  the 
same  way  which  had  been  prescribed  in  relation  to 
those  filed  before,  the  commissioner,  by  the  act  of 
1812.  By  the  9th  section  it  is.  made  the  duty  of  the 
register  "to  make  to  the  commissioner  of  the  general 
land  office,  a  report  of  all  the  claims  filed  with  the 
register  aforesaid,  with  the  substance  of  the  evidence 
in  support  thereof,  &c,  and  also  their  opinion,  and 
such  remarks  as  they  may  think  proper  to  make,  &c ; 
which  report  shall  be  laid,  by  the  commissioner  of 
the  general  land  office,  before  congress,  at  their  next 
session,  for  their  determination  thereon." 
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By  the  first  section  of  this  act,  all  claims  to  land, 
founded  on  complete  grants  from  the  Spanish  govern- 
ment, reported  to  the  Secretary  of  the  Treasury  by 
the  commissioner  under  the  act  of  1812,  which,  in 
the  opinion  of  the  commissioner,  were  valid,  are  re- 
cognised as  valid  and  complete  titles.  And  by  the  2d 
section,  all  claims  reported  as  aforesaid,  founded  on 
any  order  of  survey,  requeue,  permission  to  settle,  or 
any  written  evidence  of  claim,  derived  from  the 
Spanish  authorities,  which  ought,  in  the  opinion  of 
the  commissioners,  to  be  confirmed,  are  confirmed  in 
the  same  manner  as  if  the  title  had  been  completed. 

By  the  3d  and  4th  sections,  the  rights  of  persons 
claiming  donations  and  pre-emptions,  which  have 
been  reported  favorably  on  by  the  commissioners,  are 
recognised,  and  their  claims  confirmed. 

The  12th  section  provides  as  follows:  "That  the 
books  of  the  former  commissioners,  in  which  the 
claims,  and  evidence  of  claims,  are  recorded,  shall  be 
lodged  with  the  registers  of  the  land  office,  for  the 
respective  districts;  and  the  register  and  receiver  of 
public  money,  in  each  respective  district,  shall  have 
power  -to  examine  the  claims  recognized,  confirmed, 
or  provided  to  be  granted,  by  the  provisions  of  this 
act,  as  also  claims  to  the  right  of  pre-emption ;  and 
they  shall  make  out  to  each  claimant  entitled,  in 
their  opinion,  thereto,  a  certificate  according  to  the 
nature  of  the  case,  under  such  instructions  as  they 
may  receive  from  the  commissioner  of  the  general 
land  office ;  and  on  presentation  at  the  general  land 
office  of  such  certificate  for  a  confirmed  claim,  or  for 
a  donation,  according  to  the  provisions  of  this  act; 
and  where  it  shall  appear,  to  the  satisfaction  of  the 
commissioner  of  the  general  land  office,  that  the  cer- 
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tificate  has  been  fairly  obtained,  according  to  the  true 
intent  and  meaning  of  this  act,  then,  and  in  that  case, 
a  patent  shall  be  granted,"  &c. 

Do  the  certificates  issued  under  this  act  come 
within  the  provisions  of  the  8th  section  of  the  act  of 
1812,  of  the  xMississippi  territory?  Although  issued 
under  a  law  of  congress  of  subsequent  date  to  that 
of  the  territory,  if  they  were  of  the  same  authority, 
a  ndstood,  in  every  respect,  in  the  same  situation  of 
those*  authorised  by  previous  statutes,  it  might  be 
proper  to  consider  them  as  coming  within  the  opera- 
tion of  the  territorial  act;  but  this  is  not  the  case.— 
The  certificates  issued  by  ihe  board  of  commission- 
ers constituted  under  the  act  of  1803,  were  either 
complete  Evidences  of  a  right  of  possession,  or  in- 
tended to  enable  the  person  in  whose  lavorthey  issued,  % 
to  bring  before  a' court  of  justice,  the  validity  of  a 
conflicting  pretended  grant;  and  in  the  event  of  the 
grant  being  found  invalid,  gave  the  certificate  holder 
the  right  to  a  patent.  In  fact,  in  all  cases,  except 
when  issued  to  one  -claiming  ri  pre-enrtption,  or  show- 
ing on  their  face,  that  there  was  a  conflicting  grarlt, 
for  the  same  land,  they  were,  in  effect,  equivalent  to 
a  grant. 

But,  was  this  the  case  with  respect  to  the  certifi* 
cates  issued  under  the  act  of  1S19?  Far  from  it. — 
Although  the  claims  reported  favorably  on  by  the 
commissioners,  were  confirmed,  yet  it  was  submitted 
to  the  register  and  receiver,  to  determine  what  claims 
were  intended,  by  the  act,  to  be  confirmed;  and  there- 
upon to  issue  certificates  to  such  as  they'  considered 
entitled  to  them  ;  and  these  certificates  did  not  enti- 
tle the  holders  of  them  to  grants,  but  they  were  re- 
quired to  be  presented  to  the  commissioner  of  the 
vol.  3.  27 
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general  land  office,  whoso  duty  it  was  to  determine 
whether  they  had  been  fairly  obtained,  before  any 
grant  could  be  demanded. 

Without  the  act  ot  the  legislature  of  the  Mississippi 
territory,  would  these  certificates  have  been  any  evi- 
dence of  title,  either  in  law  or  equity?     I  conceive 
they  would  not;  at  any  rate,  until  the  cbmmissioner  of 
the  general  land  office  had  determined  that  they  \v$re 
fairly  obtained.     The  certificates  are  only  evidence 
that  the  patty  has  thus  far  taken  the  necessary  steps 
to  obtain  the  recognition  of  his  claim;  but  are  no 
.more  proof  of  the  validity  of  that  claim  before  a  conrt 
of  justice,  than  any  other  step  which  the  officers  of 
the  land  office  might  hjave  taken  on  it.      In  proof  of 
the  correctness  of  this  opinion,  I  would  suppose,  that 
if  a  recovery  were  to  be  had  by  A  against  B,  upon  a 
certificate,  and  afterwards  the  land  was  to  be  granted 
to  B,  would  the  previous  recovery  by  A,  forever  bar 
B's  right;  or  what  effect  would  the  grant  have  against 
A? 

The  estimation  in  which  these  certificates  have 
been  held  by  the  registers  and  receivers  themselves, 
may  be  seen  from  the  circumstance  of  their  having, 
in  some  instances,  issued  them  to  different  persons 
for  the  same  land ;  one  such  case  has  been  before 
this  court.  In  the  case  of  Halltt  vs.  Kslava,  both  % 
parties  produced  certificates  upon  the  trial. 

Although  the  certificate,  in  this  instance,  is  ex- 
pressed to  have  been  issued  under  the  act  of  congress 
of  1822,  "confirming  claims  to  lots  in  the  town  of 
Mobile,"  yet,  it  was  in  fact  issued  under  the  act  of 
1819.  The  act  of  1522,  simply  confirms  the  claims 
to  town  lots,  without  prescribing  the  mode  of  obtain- 
ing grants :   but  it  is  evidently  supplemental  to  the 
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*"  act  of  1819,  and  has  so  been  considered;  for  the  cer- 
tificates are  all  issued  by  virtue  of  the  provision  con- 
tained in  the  latter  act,  and  have  to  undergo  the  scru- 
tiny of  the  commissioner  of  the  general  land  office. 

An  examination  of  the  .acts,  of  1819  and  1822, 
shows  satisfactorily,  to  my  mind,  that  the  certificates 
issued  under  them,  were  never  intended  to  be  evi- 
dence of  the  slightest  nature,  except  against  the  Uni- 
ted States,  and  that  they  cannot  be  used  in  suits  be- 
tween holders,  and  other  individuals,  not  deriving  ti- 
tle from  the  United  States,  even  if  they  could  be 
used  against  those  who  claimed  under  the  United, 
States. 

I  am  aware,  that,  in  July,  1829,  in  the  case  of 
Hallet  vs.  Esfava,  this  court  made  a  different  deci- 
sion. But  that  case  was  argued  the  last  day  of  the 
session,  and  hastily  decided,  and  should  not  be  consid- 
ered of  binding  authority. 

It  is  my  opinion  this  case  should  be  Reversed  and 
remanded;  and  on  the  point  embraced  in  this  opinion, 
I  dissent  from  the  opinion  of  the  dourt,  delivered  a  few 
days  since,  in/the  case  of  Hallet  vs.  Eslava,  which 
has  been  before  us  a  second  time. 

Lipscomb,  C.  J.,  not  sitting. 
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RHODES  versus  LEEDS. 

1.  Where  A  requested  B  to  write  to  C,  and  request  the  lat- 
ter to  furnish  D  with  goods,  and  he,  A,  would  pay  for  them; 
and  B,  with  A's  consent,  wrote  to  his  agent,  representing  A 
to  be  solvent;  and  the  agent  applied  to  C,  and  procured  the 
goods  to  be  furnished — held,  that  A  could  not  avoid  the  pay- 
ment, on  the  ground,  that  the  promise,  not  being  in  writing, 
was  within  the  statute  of  frauds. 

2.  Under  the  statute  of  frauds,  a  promise  by  A,  to*  pay  the  debt 
of  B,  (to  be  obligatory,)  must  be  in  writing,  wherever  the  cre- 
dit is  given  to  B. 

3.  But,  if  the  credit,  in  the  first  instance,  is  given  to  A,  although 
the  consideration  passes  to  B — it  is  an  original  undertaking 
by  A)  and  he  is  bound,  although  there  is  no  writing. 

This  was  an  action  for  goods,  sold  and  delivered, 
and  was  brought  in  Mobile  Circuit  court,  by  Leeds, 
against  Rhodes.  The  plaintiff,  to  sustain  his  action, 
proved,  that  the  defendant  had  requested  one  Wil- 
liams to  write  to  the  plaintiff,  and  induce  the  latter 
,  to  furnish  one  Dobson  with  the  goods;  for  which 
he;  the  defendant,  would  pay.  Williams,  instead  of 
writing  directly  to  the  plaintiff,  wrote  to  one  Vin- 
cent, who,  having  applied,  verbally,  to  the  plaintiff, 
on  the  representations  of  Vincent,  furnished  the 
goods.  The  defendant  moved  the  court,  to  charge 
the  jury,  that  this  evidence  brought  the  plaintiff's 
claim  within  the  statute  of  frauds — which  the  court 
refused;  and  judgment  was  had  for  the  plaintiff. 

Acre,  for  the  plaintiff — Hitchcock,  contra. 

Taylor,  J. — The  only  proceeding,  in  the  court  be- 
low, assigned  as  error,  is  the  charge  contained  in  the 
bill  of  exceptions.     It  appears,  that  the  defendant 
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below,  (the  plaintiff  here,)  requested  one  Williams, 
to  write  to  the  plaintiff,  <vho  lived  in  New  Orleans, 
to  furnish  a  Capt.  Dobson,  with  such  iron  castings 
as  he  needed,  and  he  would  pay  for  them.  Wil- 
liams replied,  that  "  he  would  not  write  to  the  plain- 
tiff; but;  that  he  would  write  to  one  Capt.  Vincent, 
who  would  represent  him,"  (Williams.)  -  That  Wil- 
liams did  write  to  Vincent,  representing  Rhodes,  as 
a  responsible  man;  and,  Vincent  applied  to  Leeds, 
to  furnish  the  tastings;  and  "  Leeds  informed  him, 
that,  on  his,-  (Vincent's)  representations,  which  were 
verbal,  and  not  written,  or  contained  in  the  letter,  he 
would  furnish  the  castings ;  and,  that  he  had  furnish- 
ed them,  on  sucll  representations/' 

"  The  defendant,  Rhodes,  moved  the  court,  to 
charge  the  jury,  that,  the  promise,  or  undertaking  of 
the  defendant,  was  within  the  statute  of  frauds,  and 
they  oyght  to  find  for  him.  The  court  refused  to 
give  the  charge,  as  prayed — but,  charged  the  jury, 
that  it  was  not  within  the  statute   of  frauds.'' 

The  statute  of  frauds,  so  far  as  it  is  brought  into 
consideration,  by  this  case,  is  in  the  following  words, 
viz:  "That  no  action  shall  be  brought,  whereby  to 
charge  the  defendant  upon  any  special  promise,  to 
answer  for  the  debt,  default,  or  miscarriage,  of  ano- 
ther person;  unless  the  promise  or  agreement,  upon 
which  such  action  shall  be  brought,  or  some  memo- 
randum, or  note  thereof,  shall  be  in  writing,  and  sign- 
ed by  the  party  to  be  charged  therewith,  or  some 
other  person,  by  him,  thereunto  lawfully  authoris- 
ed/' 

The  uniform,  and  obviously  correct  decisions,  un- 
der this  statute;  have  been,  that  if  credit  is  given  to 
A — a  promise,  by  B,  to  pay  the  debt,  must  be  in  writ- 


214  '  CASES  DETERMINED 


RHODES  VS.  LEEDS. 


ing,  to  be  obligatory;  but,  if  the  credit,  in  the  first 
instance,  is  given  to  B,  although  the  consideration 
passes  to  A,  it  is  an  original  undertaking  by  B,  and 
he  is  bound  to  perform  it,  although  there  is  no  writ- 
ing. 

In  the  case  before  us,  was  the  credit  given  to 
Rhodes,' or  to  Dobson?  There  can  not  be  the  sha- 
dow of  doubt  on  this  subject.  The  castings  were 
purchased  by  Rhodes,  to  be  delivered  to  Dobson,  it 
is  true;  but,  that  was  perfectly  irntrtateriai  to  the 
vendor.  It  is  not  the  destination  of  the- article  pur- 
chased, which  determines  the  responsibility  of  the 
person  sued ;  but,  it  is  whether  the  debt  be  his  own, 
or  that  of  a  third  person.  In  this  instance,  it  was 
obviously  the  debt  of  Rhodes,  and  not  of  Dobson. 
It  does  not  appear,  that  Dobson  was  known,  or  his 
responsibility  thought  of,  by  Leeds ;  but,  it  does  ful-  . 
]y  appear,  that  he  furnished  the  castings,  because, 
from  the  representations  of  Williams,  through  Vin- 
cent, he  was  satisfied  of  the  ability  of  Rhodes,  to 
pay  for  them. 

Let  the  judgment  be  affirmed. 
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ROBERT3  versjis  STODDER'S"  Adm'or. 

'  1.  In  an  action,  brought  upon  a  written  instrument,  stipulating 
for  the  payment  ot  a  certain  sum,  whenever  the  transfer  of  a 
lease  should  have  been  made,  by  the  plaintiff  to  the  defend- 
ant— held,  that  evidence,  shewing  that  a  stranger  had  enjoy- 
ed possession  of  the  leased,  premises,  under  a  tenancy  from 
the  defendant,  was  sufficient  to  authorise  the  plaintiff  to  main- 
tain his  action — and,  for  the  jury  to  infer,  that  the  transfor  had 
been  made  of  the  lease. 

This  action  was  trespass  on  the  case,  in  Mobile 
Circuit  court,  commenced  by  Stodder,  in  his  life  time, 
upon  an  agreement,  in  writing,  whereby  Roberta 
agreed  to  pay  to  the  former,  a  certain  sum  of  money, 
in  consideration  of  the  transfer,  to  the  latter,  of  the 
unexpired  term  of  a  lease- hold  estate.  The  trans- 
fer seemed  to  have  been  regarded  as  a  condition, 
precedent  to  the  payment,  of  the  money :  and,  in  the 
plaintiff's  declaration,  the  usual  averments  were 
made,  alleging  performance  of  the  condition ;  and 
the  possession  of  the  defendant,  in  the  lease-hold, 
&c. 

The  chief  evidence  relied  on,  by  the  plaintiff,  in  sup- 
port of  his  action,  was,  that  one  Norris,  (a  witness,) 
had  occupied  the  leased  premises,  under  a  tenancy 
from  Roberts,  for  two  years.  The  court  being  ask- 
ed, in  reference,  to  this  testimony,  to  instruct  the  ju- 
ry, that  it  was  insufficient  to  authorise  the  mainte- 
nance of  the  plaintiff 's  action — refused;  and  charg- 
ed the  jury,  that  from  the  evidence  of  the  tenancy 
by  Norris,  they  might  legally  infer,  that  the  trans- 
fer of  the  lease,  had  been  made ;  and,  that  it  was 
sufficient,  in  law,  to  enable  the  plaintiff  to  sustain 
his  aotion. 
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The  question   thus  raised,  was  assigned,  in  error, 
in  this  court. 

Elliott 9  for  plaintiff — Hitchcock,  contra. 

Saffold,  J.— The  action  was  trespass  on  the  case, 
brought  by  the  defendants  intestate,  against  the  plain- 
tiff in  error,  on  an  instrument  in  writing — so  much 
of  which,  as  is  material  to  be  noticed,  contains  a  pro- 
mise and  undertaking  on  the  part  of  Roberts,  to  pay 
to  Stodder,  the  intestate,  in  bis  life  time,  three  hun- 
dred and  fifty  dollars,  when -the  former  should  re- 
ceive from  the  latter,  a  transfer  for  the  unoccupied 
term  of  a  lease,  which  had  about  four  years  to  run; 
the  premises  being  therein  described.      The  declara- 
tion  by   Stodder,  averred,  in  this  respect,  that  the 
above  amount  of  money  w  as  to  be  paid  to  him,  "when 
he,  the  said  Roberts,  should    have    made  to   him  a 
transfer  for  the  unexpired  term  of  lease,  (which  was 
estimated  at  about  four  years  from  the  date  of  said 
instrument,)  of  a  house  then,  (meaning  the  time  of 
the  date  of  said  instrument,)  occupied  by  the  said 
Seth  Stodder,  described  as  the  second  house  north  of 
Hallet's  wharf,  on  the  east  side  of  Water  street,"  apd 
that  "the  said  Seth  Stodder  avers,  and  in  factsaith, 
that  he  did  make  to  said  William  Roberts,  a  trans- 
fer for  the  unexpired  term   of  said  lease,  and  did, 
then  and  there,  assign  the  same  to  the  safd  William 
Roberts,  on  the  11th  day  of  May,  in  the  year  of  our 
Lord  1826;"  and  he  further  avers,  that  the  said  Ro- 
berts then  was,  and  had  been,  for  a  long  time  previ- 
ous thereto,  to  wit,  from  the  first  day  of  February, 
*    1$26,  and  yet  is,  in  peaceable  possession  of  said  pre- 
mises, by  virtue  of  the  agreement  aforesaid. 
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To  this  declaration,  Roberts  pleaded  the  general 
issue.  Exceptions,  taken  on  the  trial,  show,  that  the 
only  evidence  of  the  transfer  of  the  said  lease,  in 
the  above  instrument  in  writing  mentioned,  or  of  the 
tender  of  the  lease,  by  the  plaintiff,  to  the  defen- 
dant, was  the  testimony  of  David  Norris,  upon 
which  the  plaintiff  wholly  relied — who  testified,  that 
he,  as  a  tenant  under  the  defendant,  had  occupied  the 
premises  mentioned  in  the  said  lease,  in  the  instru- 
ment mentioned,  for  two  years. 

Upon  this  evidence,  the  defendant,  by  his  coun- 
sel, moved  the  court,  to  instruct  the  juryr  that  the 
testimony  offered  by  the  plaintiff,  was  not  sufficient 
to  enable  him  to  support  his  action  against  the  de- 
fendant. This,  the  court  refused :  and,  on  the  con- 
trary, instructed  the  jury,  "that,  from  the  evidence 
of  the  said  Norris,  herein  before  mentioned,  they 
might  legally  infer,  that  the  said  lease  had  been 
transferred,  by  the  said  plaintiff,  to  the  said  defen- 
dant, before  the  commencement  of  this  suit,  and, 
that  it  was  sufficient,  in  law,  to  enable  the  plaintiff 
to  sustain  his  action.  The  charge  refused,  and  the 
instructions  given  to  the  jury,  are  the  causes  as- 
signs for  error. 

The  plaintiff  below  has  treated  the  contract,  which 
is  the  foundation  of  the  action,  as  an  agreement,  re- 
quiring performance,  on  his  part,  as  a  condition,  pre- 
cedent to  his  right  of  action.  .  His  declaration  avers, 
that  he,  did  make  the  lease  contracted  for,  long  pre- 
vious to  the  institution  of  his  suit — and,  in  argument, 
he  contends  the  same:  so  that,  in  fact,  there  is  no 
contest  respecting  the  nature  of  the  covenant :  con- 
sequently, it  is  unnecessary  to  scrutinise  the  au- 
vol.  3.  2S 
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thorities,  referred  to  by  the  counsel  for  the  plaintiff 
in  error,  on  this  point.  The  only  question  is,  whe- 
ther, according  to  the  instructions  of  the  judge  of  the 
Circuit  court,  the  jury  were  authorised,  from  the  tes- 
timony of  Norris,  to  infer,  that  a  transfer  of  the  lease 
had  been  made  from  Stodder  to  him  :  and,  whether, 
in  that  event,  the  proof  was  sufficient  to  enable  the 
former  to  recover.  The  existence  of  the  previous 
contract,  that  Stodder  should  transfer  the  unexpired 
term  of  the  lease  to  Roberts;  and  the  testimony,  that 
Norris  had  occupied  the  premises  for  two  years,  as 
tenant  under  Roberts — were,  surely,  circumstances 
tending  to  create  a  presumption,  that  the  contract 
had  been  complied  with.  The  fact,  also,  as  disclosed 
in  the  written  contract,  that,  at  the  time  it  was  made, 
Stodder  occupied  the  premises;  and,  the  additional 
fact,  that  no  objection  appears  to  have  been  made, 
on  the  trial,  as  to  the  materiality  of  the  time,  during 
which  Norris  occupied,  are  circumstances,  strength- 
ening that  presumption,  and  warranting  the  conclu- 
sion, that  it  was  within  the  time  contemplated  for 
the  sub-lease. 

There  is  nothing  in  the  record,  conclusively  shew- 
ing, whether  the  transfer  of  the  lease,  as  contracted 
to  be  made,  or,  as  averred,  in  the  declaration,  to  have 
been  made,  was  verbal,  or  in  writing;  and,  itfcmay 
be  true,  as  contended,  by  the  defendant  in  error,  that, 
if  it  were  verbal,  and  resisted  in  due  time,  and  in 
proper  form,  on  that  ground,  it  would  have  been  de- 
clared void,  under  the  statute  of  frauds.  Yet,  there 
would  have  been  nothing  illegal  or  immoral  in  the 
due  execution  and  fulfilment  of  it,  by  the  volunta- 
ry acts  of  the  parties:  and,  such  compliance,  when 
fully  executed,  would    have  been  a  sufficient  con- 
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sideration,  to  sustain  the  promise  to  pay  the  price 
agreed  on.  If  the  transfer  was  in  writing,  it  may 
have  been  attested,  or  it  may  not — in  whatever  writ- 
ten form,  the  evidence  thereof  is  presumed  to  have 
been  in  the  possession  of  Roberts,  the  plaintiff  in 
error.  If  he  had  accepted  the  transfer  in  either  of 
the  forms  suggested,  and  enjoyed  the  possession,  it  is 
with  an  ill  grace,  that  he  can  afterwards,  object  to 
its  sufficiency,  until,  at  least,  he  has  been  molested 
in  the  possession.  If,  on,  the  contrary,  Roberts  ob- 
tained the  possession  by  any  other  means,  the  pre- 
sumption is,  that  he  could  have  made  proof  of  it,  to 
rebut  the  presumption  of  his  having  received  the 
possession  from  Stodder. 

I  would  not  be  understood,  to  maintain,  that  the 
execution  of  deeds,  or  other  solemn  instruments,  can 
be  proved  by  parol,  without  producing  them,' or  ac- 
counting for  their  absence;  or,  that  their  contents 
can  be  thus  proved.  It  is  a  well  established  rule  of 
evidence,  that  such  instruments  must  be  proved  by 
the  higest  evidence,  the  nature  of  the  case  admits  of, 
and  ^hich  is  in  the  party's  power  to  produce :  and, 
when  known  to  be  in  the  possession  of  the  adverse 
party,  notice  is  required  to  be  given  to  him,  to  pro- 
duce the  instrument,  before  parol  evidence  of  its 
contents,  is  admissible.  But,  here  the  facts  are  dif- 
fent — as  it  does  not  appear,  in  what  manner  the  lease 
was  contracted  to  have  been  transferred,  and  a  pre- 
sumption has  been  created  in  the  minds  of  the  jury, 
on  competent  evidence,  that  the  transfer,  in  some 
form  or  other,  has  been  accepted  by  Roberts,  and  the 
possession  fully  enjoyed,  accordingly.  The  latter 
clause  of  the  instructions,  is  understood  to  imply,  on- 
ly, that  if  the  jury  believed  the  foregoing  inference, 
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to  be  a  fair  presumption,  the  evidence  was  sufficient 
to  enable  Stodder  to  maintain  his  action,  against  Ro- 
berts. 

In  this  view  of  the  case,  we  think  there  was  no 
error,  either  in  refunng  to  charge  as  requested,  or 
in  giving  the  instructions  to  the  jury,  as  was  done  in 
the  Circuit  court :  and,  that  the  judgment  must  be  af- 
firmed. 


TOULMIN  versus  BENNETT  and  LAIDLOW. 

1.  In  scire  facias  against  bail,  it  is  not  necessary  to  insert  an 
entire  copy  of  the'bail  bond. 

2.  Suits  commenced  by  scire  facias,  are  like  other  actions;  and 
a  reasonable  certainty  in  describing  the  record,  which  is  the 
foundation  of  the  action,  is  all  that  is  required. 

3.  In  such  proceedings  the  plaintiff  may  elect  to  make  out  his 
case  in  the  scire  facias,  and  dispense  with  a  declaration;  or  to 
use  the  scire  facias,  as  a  writ,  and  declare  as  in  oiher  cases. 

4.  The  statute  of  Jeofails  of  1824,  cures  an  omission  to  set  forth 
the  record  and  judgment,  upon  which  scire  facias  is  founded, 
prout  patet  per  recordum. 

5.  Where  a  plaintiff  elects  to  dispense  with  a  declaration  in  scire 
facias,  he  must,  in  the  writ,  set  out  all  that  would  be  essen- 
tial in  a  declaration,  to  authorise  a  recovery. 

6.  This  court  fully  recognizes  the  doctrine,  that  nothing  can  be 
pleaded  by  bail,  which  could  have  been  used  by  his  princi- 
pal, in  defence  to  the  action  against  him. 

7.  It  is  a  good  plea  to  scire  facias,  against  bail,  that  the  plaintiff 
has  not  given  security  for  costs,  as  required  by  the  statute.* 

In  error  from  Mobile  Circuit  court. 
This  was  a  proceeding  by  scire  facins;  against  bail, 
issued  on  the  plaint  of  the  defendants  in  error,  against 
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Toulmin,  the  bail  of  one  Sheridan.  The  defendant 
filed  his  plea  in  bar  of  a  recovery  under  the  scire  fa- 
cias, avprring  that  the  defendants,  (plaintiffs  in  the 
original  suit,)  had  not  given  security  for  costs  on 
taking  out  their  writ  for  bail,  as  required  by  statute. 
To  this  plea,  there  was  a  demurrer,  -which  was  sus- 
tained ;  and  on  assignments  of  error,  the  case  came 
before  this  court. 

The  assignments  of  error  will  be  seen  in  the  opin- 
ion of  the  court. 

Acre  for  plaintiff — Elliott  and  Crawford,  contra. 

Taylor,  J. — This  suit  was  brought  by  scire 
facias,  by  the  defendants  in  error,  against  the  plain- 
tiff, in  the  Circuit  court  of  Mobile. county. 

The  following  assignments  of  error  are  made,  in 
this  court,  to  wit : 

1.  The  recognizance,  or  bail  bond,  is  not  set  forth, 
in  the  writ  of  scire  facias. 

2.  The  record  and  judgment,  on  which  the  writ 
of  scire  facias  is  founded,  is  not  set  forth  prout  patet 
per  recordum,  as,  by  law,  they  ought  to  have  been. 

3.  There  was  no  declaration  filed,  in  said  action. 
4c  The  court  sustained  the  demurrer  of  the  plain- 
tiffs below,  to  the  plea  of  the  defendant. 

As  respects  the  first  objection,  it  certainly  is  the 
usual  practice,  in  England,  to  insert  a  copy  of  the 
bail  bond,  at  length,  in  the  scire  facias;  but,  this  is 
not  considered  necessary.  Suits  commenced  by 
scire  facias,  are  like  other  actions — a  reasonable  ceiv 
tainty  is  required  in  describing  the  record,  upon 
which  the  suit  is  founded ;  which  will  afford  the  de- 
fendant an  opportunity  of  making  any  and  every  de- 
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fence  which  th,e  nature  of  the  aclion  may  admit  of. 
Such  a  description  of  the  record,  in  the  scire  facias 
as  would  be  necessary  in  a  declaration,  if  the  ac- 
tion were  commenced  by  the  usual  process  of  cajnas 
ad  respondendum,  would  be  all  that  could  be  requir- 
ed: and  if  such  description  is  omitted  in  the  writ — by 
filing  a  declaration,  the  defect  might  be  cured  :  in 
fact,  the  plaintiff  may  elect,  whether  to  make  out  his 
case  in  the  scire  facias,  and  dispense  with  a  declara- 
tion ;  or  simply  to  use  the  scire  facias;  lo  bring  the  de- 
fendant into  court,  and  to  declare  as  in  other  cases. 

In  this  case  the  suit  is  instituted  against  the  plain- 
tiff in  error,  as  bail :  there  must,  therefore,  of  neces- 
sity, have  been  a  bail  bond  ;  and  that  bond  alone  can 
be  the  foundation  of  the  action  ;  but,  as  before  observ- 
ed, it  is  not  necessary  that  the  bond  should  have 
been  set  out  in  the  writ. 

It  is  also  believed  that  the  second  assignment  is 
not  sustainable.  Even,  if  in -England,  this  would 
have  been  a  fatal  defect,  yet  by  our  statute  of  jeofails 
of  1824,  it  is  cured.  No  objection  was  made  to  the 
scire  facias  on  this  ground,  in  the  Circuit  court;  and 
not  being  made  there,  nor  being  necessary  to  show 
a  cause  of  action,  the  plaintiff  will  not  be  permitted 
to  make  it  here. 

There  c&n*be  no  doubt,  that  when  a  scire  facias  is 
the  leading  process  in  the  cause,  the  plaintiff  may 
make  the  writ  supply  the  pjace  of  a  writ  and  decla- 
ration, as  before  observed,  by  inserting  in  it  all  that 
is  essential  to  a  declaration.  But.  is  the-  writ  thus 
full  in  this  case?  It  does  not  appear,  from  the  writ, 
that  a  bail  bond  was  ever  executed.  The  only  state- 
ment of  the  liability  of  the  plaintiff  in  error,  or  ra- 
ther all  that  could  have  been  intended  as  such,  is  in 
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the  following  words :  "  Now  to  the  end  that  justice 
be  done,  you  are  commanded  to  make  known  to  John 
B.  Toulmin,  who  was  bail  and  surety  for  the  said 
Sheridan,  upon  the  original  process,  whereon  the 
judgment  aforesaid  was  given,  not  only  for  his  ap- 
pearance to  answer  the  plaintiffs  upon  the  process 
aforesaid,  but  that  he  should  abide  and  perform  the 
judgment  and  order  of  said  court,  that  should  be  giv- 
en thereon,  which  said  undertaking  of  said  bail,  has 
been  duly  assigned  tq  said  plaintiffs." 

This  statement,  for  it  does  not  contain  any  thing 
like  an  averment,  does  not  contain  the  word  bond, 
or  any  word  equivalent  to  it.  The  assignment  of 
the  "  undertaking  "  of  the  plaintiff,  raises  a  presump- 
tion that  it  was  in  writing,  but  it  is  impossible  to  arrive' 
at  a  satisfactory  conclusion  what  kind  of  instrument 
is  sued  on,  or  whether  any.  Nor  is  the  assignment 
of  the  bail  piece  alleged  in  a  more  satisfactory  man- 
ner. It  is  stated  to  have  been  duly  assigned  to  the 
plaintiffs,  but  whether  this  assignment  was  by  mere 
delivery,  or  in  writing,  ro  by  a  third  person;  does 
not  appear :  we  have  the  word  of  the  clerk  that  ho 
thinks  the  "undertaking"  was  "duly  assigned;"  b»t 
on  this  point  the  court  is  precluded  from  giving  an 
opinion.  It  would  be  an  unnecessary  multiplication 
of  words  to  dwell  longer  on  this  part  of  the  subject: 
to  make  the  writ  sufficient,  in  this  case,  a  declaration 
should  have  been  Hied. 

The  last  assignment  of  error,  however,  is  much 
the  most  important,  as  it  not  only  denies  the  correct- 
ness of  the  proceedings  in  this  suit,  but  strikes  at 
the  very  foundation  of  the  action,  by  alleging  the  in- 
validity of  the  bail  bond,  admitting  that  one  has  been 
executed. 
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Only  one  plfea  was  filed  in  the  case,  which  is  in 
the  following  words,  to  wit : 

"  And  the  said  John  B.  Toulmin  comes  and  says, 
that  the  plaintiffs  ought  not  to  have,  or  maintain,  their 
aforesaid  action  thereof  against  him,  because  he  'says 
plaintiffs,  neither  at  or  before  the  time  of  holding  the 
said  Eugine  Sheridan  to  bail,  nor  since,  hath  given 
security  for  ihe  costs  of  his  suit,  according  to  the 
statute  in  such  case  made  and  provided,  and  this  he 
is  ready  to  verify  ;  wherefore  the  said  defendant 
prays  judgment,"  &c. 

To  this  plea  the  plaintiffs  demurred,  and  the  de- 
murrer was  sustained  by  the  court. 

The  statute  referred  to  in  the  plea,  was  passed  in 
January,  1827,  and  is  in  the  following  words: — "In 
all  cases,  when  any  plaintiff,  or  plaintiffs,  may  wish 
to  hold  any  defendant  or  defendants  to  bail,  in  civil 
*  cases,  such  plaintiff,  or  plaintiffs,  shall  give  security 
for  costs  of  suit." 

The  counsel  for  the  defendants  in  error  was  un- 
derstood to  admit,  in  the  argument,  that  unless  secu- 
rity for  costs  was  given,  the  defendant  to  the  original 
suit  might  have  moved  for  the  discharge  of  his  bail, 
which  would  have  been  ordered ;  but  insists  that  be- 
cause this  was  not  done  before  the  bail  was  fixed  by 
the  return  of  non  est  inventus,  on  the  capias  ad  satis- 
faciendum, against  the  principal ;  the  defence  now 
comes  too  late.  But  if  he  is  not  right  in  this,  he 
contends,  that  the  bail  should  have* moved  for  anez- 
aneretur,  before  he  became  so  fixpd ;  and  his  laches 
in  not  doing  so  makes  him  responsible. 

The  doctrine  that  nothing  which  could  have  been 
used  by  the  principal  as  a  defence  to  the  suit  against 
him,  can  be  pleaded  by  the  bail,  is  fully  recogized. 
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The  reason  of  this  rule  is  obvious ;  it  is  intended  to* 
'  prevent  the  trial  of  the  same  question  twice,  be* 
tween  tbe  s&me  parties,,  or  privies ;  for  the  bail  cer- 
tainly stands  in  the  light  of  a  privy  to  the  principal* 
It  has  arisen,  also,  from  the  nature  of  the  undertak- 
ing of  the  bail.  It  is,  that  tfie  principal  "  will  pay 
the  judgment  of  the  court,  which  may  be  rendered 
against  him,  or  surrender  himself  to  prison,  in  sa- 
tisfaction thereof;  or  that  he  will  do  it  for  him.  It 
follows,  therefore,  that  the  only  inquiry  with  re- 
spect to  the  suit  against  the  principal,  is,  has  there 
been  a  judgment,  and  is  it  stfll  in  full  force?  But 
this  certainly  does  tiot  preclude  an  inquiry  into  the 
validity  of  the  bail  bond. 

Bonds  of  this  description,  are  all  statutory,  and 
the  requisitions  of  the  statutes,  must  be  complied 
with,  substantially,  to  make  thern  obligatory.  Sup-» 
pose  the  law  had  required  the  order  of  the  judge 
of  the  Circuit  court,  to  authorise  a  defendant  to  be 
held  to  bail,  and  the  order  were  to  be  made  by  the 
clerk  of  that  court;  would  the  return  of  non  est  in* 
ventus,  upon  a  capias  ad  satisfaciendum  against  the 
principal,  so  fix  the  bail,  that  he  could  not  show 
that  fact  in  his  defence?  We  conceive  clearly  not: 
the  bond  thus  taken  would  bo  wholly  void. 

So,  in  this  case,  the  L-Tw  requires  the  plaintiff  to 
give  security  for  costs,  before  he  is  authorised  to 
demand. bail  of  the  defendant.  He  must  know 
whether  he  has  complied  with  this  requisition;  there- 
fore, there  is  no  hardship  on  him,  in  determining 
that,  by  not  doing  so,  the  bail  bond  is  void.  The 
laches  has  been  correctly  said  by  the  counsel  to  be 
on  his  side. 

vol.  3.  29 
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The  language  of  the  statute,  it  is  believed,  is  im- 
perative; and,  unless  security  for  costs  is  given  bj 
the  plaintiff,  he  can  not,  lawfully,  hold  the  defendant 
to  bail. 

It  is  considered  unnecessary  to  examine  the  ef- 
fect of  the  cases,  read  by  the  counsel  for  the  defen- 
dants in  error,  from  the  New  York  reports.  In 
those  cases,  the  bonds  had  been  regularly  and  le- 
gally taken,  and  the  questions  were,  whether  pro- 
per diligence  had  been  used,  by  the  principal  or  the 
bail. 

The  judgment  is  reversed;  and,  if  the  counsel  for 
the  defendants  in  error  wish  it,  the  cause  will  be  re- 
manded. 
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BENNET  versus  ROBINSONS  Adm'r. 

,1.  Where  the  execution  of  an  attested  instrument,  whether  un- 
der seal  or  not,  is  properly  in  issue,  the  evidence  of  the  sub- 
scribing  witness  is  the  best,  and  only  admissible  evidence; 
unless  the  impracticability  of  producing  it,  can  be  satisfac- 
torily shewn;  or,  unless  'the  subscribing  witness  becomes  le- 
gally incompetent  from  some  cause,  not  chargeable  as  a  fault, 
against  the  party,  on  whom  the  making  of  the  proof  de  • 
volves* 

2.  Semble,  that  such  secondary  evidence  might  be  alio  wed,  where 
the  subscribing  witness  becomes  the  administrator  or  execu- 
tor of  the  obligee  or  payee — ex  necessitate;  and,  then  only  for 
what  it  is  worth. 

3.  Evidence  of  the  hand  writing  of  the  subscribing  witness,  to  a 
promissory  note,  or  of  the  signature  of  the  maker,  and  his  ad- 
mission of  its  execution;  is  not  admissible,  in  an  action  against 
the  maker,  where  such  subscribing  witness,  after  attesting 
the  note,  becomes  the  assignee  thereof,  and  sues  as  plain- 
tiff. 

This  action  was  debt,  by  Bennet,  in  Morgan  Cir* 
cuit  court.  The  note  of  Robinson,  the  intestate,  was 
the  cause  of  action,  and  the  plea  of  his  administra- 
tor was,  that  his  intestate  had  not  executed  the  note 
declared  on.  The  note  appeared  to  have  be6n  at- 
tested, by  the  present  plaintiff,  Bennet,  as  a  subscrib- 
ing witness :  it  was  made  payable  to  one  Hacket, 
and,  by  him,  indorsed  to  Bennet,  after  its  execution. 
In  order  to  prove  the  making  of  the  note,  the  plain- 
tiff offered  proof  of  his  hand  writing ;  and,  contend- 
ed, that,  in  all  cases,  where  a  witness  becomes  inte- 
rested, his  hand  writing  should  be  allowed  to  be  prov- 
ed. But  the  court  held  otherwise,  and  rejected  the 
proof.  The  plaintiff  then  proposed  proving  the  sig- 
nature of  the  maker,  and  his  admission  of  having  sign- 
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ed  the  note ;   which  evidence  the  court  also  rej 
and  this  was  the  cause  assigned  in  error. 

Hutchiion,  for  plaintiff — T/iornton,  contra. 

SaffoLd,  J.  —  The  action  was  on  a  prom 
note,  purporting  to  have  been  drawn  by  Rob 
the* intestate  in  favor  of  Hacket,  who  assigm 
same,  by  indorsement,  fo  Bennet,  the  plaintiff 
ror ;  who  was  alsd  plaintiff  below,  and  is  the  subs 
ing  witness  to  the  note.     The  plea  denied  the  ei 
cution  of  the  instrument.     The  attorney  of  Bennet, 
for  the  purpose  of  introducing  .the  note,  as  evidence 
to  the  jury,  offered    proof  of  the   hand  writing  of 
Bennet,   as  the    subscribing  witness;    also  of   the 
signature  of  the  maker,  and  of  his  admission  of  the 
note,  as  having  been  executed  by  him.     This  evi- 
dence was  rejected,  by  the  Circuit  court. 

The  rejection  of  the  evidence  is  the  cause  assign- 
ed for  error. 

This  precise  question  is  novel,  in  our*  courts, 
though  the  authorities  show,  that  it  has  occurred,  in 
a  few  cases,  in  other  States  of  the  Union  ;  and,  that 
numerous  questions,  bearing  a  near  relation  to  it, 
have  been  adjudicated  in  America,  as  well  as  in 
England.  The  English  decisions,  the  plaintiff  in- 
sists, determine  the  question,  on  the  principfe  of  an- 
alogy, in  his  favor.  The  defendant  contends  for  a 
material  distinction  between  this  case,  and  those  re- 
lied on,  to  show  error  in  the  rejection  of  the  evi- 
dence offered;  that,  the  circumstance  of  its  being  the 
plaintiffs  own  voluntary  act,  that  has  deprived  him, 
the  defendant,  of  the  evidence,  on  which  he  must 
be  presumed  to  have  mainly  relied ;  and,  it  being 
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but  a  consequence  of  the  same  act,  that  the  evidence. 
in  question,  is  rendered  necessary  :  'these  considera- 
tions ought,  on  the  principles  of  law  and  justice,  to 
deny  the  plaintiff  the  benefit  of  the  secondary  evi- 
dence, whatever  may  be  the  effect  of  the  exclusion. 

No  doubt  is  entertained  of  the  existence  of  the 
general  rule,  that,  where  the  execution  of  an  instru-% 
ment  is  in  issue,  which  purports  to  have  been  attest- 
ed by  one  or  more  subscribing  witnesses,  whether  it 
be  a  specialty  or  simple  contract;  the  party  wishing 
to  establish  the  instrument,  must  do  so,  by  the  testi- 
mony of  the  subscribing  witness ;  unless  there  be 
some  circumstance,  to  bring  the  case  within  some  of 
the  legal  exceptions  to  the  rule  ;  or,  unless  the  in- 
strument appear  to  be  thirty  years  old — when,  it  is 
to  be  inferred,  the  witnesses  are  dead.  Among  the 
various  exceptions  to  the  rule,  the  following  have 
been  recognised  :  that  the  attesting  witness  is  dead, 
has  become  blind*,  insane — that  he  has,  since  the  at- 
testation, been  convicted  of  an  offence,  which  renders 
him  incompetent,  as  a  witness — that  the  witness  has, 
since  the  attestatiQn,  become  interested — as,  where 
he  has  become  the  administrator  of  the  obligee — that 
the  witness  is  beyond  the  jurisdiction  of  the  court— that  x 
he  cannot  be  found,  after  diligent  enquiry,  made  at  . 
such  place  or  places,  where  it  appeared,  he  vyasraost 
likely  to  be  found.  Any  of  these  circumstances, 
and  some  others  noticed,  in  the  authorities,  will  ex- 
cuse the  non-production  of  the  attesting  witness,  and 
authorise  the  introduction  of  secondary  evidence, 
consisting  of  proof  of  his  hand  writing ;  and  also, 
of  the  signature  of  the  maker.*  33^340' 

It  will  he  seen,  that  the  numerous  decisions,  on  and  anthol 
this  point  in  America,  and  in  England,  have,  with  "ited.  *** 
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few  exceptions,  treated  proof  of  the  hand  writing  of 
the  subscribing  witness,  as  a  resort  to  secondary  evi- 
dence. 

Starkie,  (vol.,  1,  p.  331,)  adopts  the  language, 
which  has  been  often  reiterated  in  both  countries; 
that  "  the  law  requires  the  testimony  of  the  sub- 
scribing witness,  because  the  parties,  themselves, 
•  have  selected  him,  as  the  witness;  have  mutually 
agreed  to  rest  upon  his  testimony,  in  proof  of  the 
execution  of  the  instrument,  and  of  the  circumstanc- 
es which  then  took  place ;  and,  because  he  knows 
those  facts,  which  are  probably  unknown  to  others. 
So  rigid,"  says  he,  "  is  this  rule,  that  it  is  not  super- 
seded, in  the  case  of  a  deed,  by  proof  of  an  admis- 
sion, or  acknowledgment  of  the  execution,  by  the 
party  himself." 

It  is  true,  this  rule  was  greatly  relaxed  by  a  case 
«2John.R.  cited  from  New  York.a  There,  in  an  action  on  an 
attested  promissory  note,  proof  of  the  confession  of 
the  maker,  that  he  executed  it,  was  helcl  sufficient  by 
the  Supreme  court  of  that  State,  without  calling  the 
subscribing  witness,  or  accounting  for  his  absence. — 
That  court  then  viewed  the  contrary  as  a  technical 
rule  in  the  English  courts. — relative  to  sealed  instru- 
ments ;  and  as  one  probably  adapted  since  the  revo- 
lution—leaving them  at  liberty  to  decide  that  case  on 
what  they  considered  more  correct  principles,  from 
analogy  to  other  cases.  Judge  Spencer,  in  delivering 
the  opinion,  uses  the  strong  language,  that,  "the  no- 
tion that  the  persons  who  attest  an  instrument,  are 
agreed  upon  to  be  the  only  witnesses  to  prove  it,  is 
not  conformable  to  the  truth  of  transactions  .of  this 
kind,  and,  to  speak  with  all  possible  delicacy,  is  an 
absurdity."     And,  (passing  several  intervening  de- 


JANUARY  TERM,  1833.  234 


bennet  vs.  Robinson's  adm'r. 


cisions,  in  the  same  State,  remaining  to  be  noticed,) 
ia  the  case  of  Henry  vs.  Bishop?  which  was  on  a  seal- 
ed instrument,  the  court,  by  Chief,  Justice  Savage,  a2  WemL 
recognized  the  strictness  of  the  rule,  as  being  the  law 
in  England,  relative  to  written  contracts,  whether 
sealed  or  not ;  he  considered  it  to  have  been  relaxed 
as  to  instruments  not  under  seal,  by  tlie  case  of  Hall 
vs.  Phelpsh  and  Shaver  vs.  Ehle,c  at  least  in  regard  to 
negotiable  paper.  He  also  concurred  in  the  denun-^ohD,R' 
ciation  of  the  reason  assigned  for  the  rule,  as  previ-cMb-201' 
ously  expressed  by  Justice  Spencer,  in  its  application 
to  either  sealed  or  unsealed  instruments.  He,  however, 
said  the  old  rule  had  been  adhered  to,  by  that  court, 
in  regard  to  sealed  instruments,  and  could  only  be 
changed  by  the»legislature.  But  neither  of  those  judg- 
es explained  how  they  derived  more  power  to  repu- 
diate the  law,  in  regard  to  one  instrument  more  than 
another.  It  may  also  be  noticed  that  the  case  of  Hall 
vs.  Phelps,  was  on  certiorari,  from  a  judgment  of  a 
justice  of  the  peace,  and  was  submitted  without  ar- 
gument. And  in  the  case  of  Shaver  vs.  Ehle,  though 
the  court  spoke  of  the  relaxation  of  the  rule,  in  respect 
to  negotiable  paper,  by  the  former  case,  without  ex- 
pressing particular  approbation  or  disgfent,  they  said, 
it  "would  be  very  unsafe,,  unless  great  strictness  and 
certainty  were  required,  in  the  secondary  proof;  and 
they  held  it  inadmissible,  in  that  case,  on  the  ground 
that  it  did  not  sufficiently  identify  the  note. 

According  to  my  researches,  and  those  of  the  learn- 
ed counsel  concerned  in  this  argument,  the  decision 
in  Hall  vs.  Phelps,  was  a  departure  from  a  very  cur- 
rent principle  of  decision,  both  in  England  and  the 
United  States,  as  well  before,  as  since  its  date.  Nor 
can  I  subscribe  to  the  repudiation  of  the  policy  of  the 
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general  rule,  with  its  various  acknowledged  excep- 
tions, especially  under  statutes  similar  to  ours,  which 
dispenses  with  all  proof  of  either  bonds  or  notes,  fur- 
ther than  their  bare  production;  unlessthe  defendant, 
when  sued  on  them,  will,  o/i  oath,  deny  their  execu- 
tion. As,  with  us,  there  can  be  no  necessity  for  an 
attesting  wijness,  unless  there  be  some  collateral,  or 
incidental,  agreement,  or  some  distrust  between  the 
parties;  when  we  find  that  the  instrument  presuppos- 
ed some  necessity,  and  a  particular  person  is  therein 
designated  as  the  witness,  I  consider  it  not  irrational 
to  suppose  that  he  understands  the  facts  of  the  con- 
tract, better  than  any  other  person  except  the  parties, 
and  would^often  understand  or  recollect  them  better 
than  the  parties  themselves:  also,  that  at  the -time  of 
the  consummation  of  the  contract,  the  particulars 
thereof,  were  more  explicitly  and  correctly  declared, 
than  they  would  likely  be  by  any  subsequent  casual 
remarks,  of  either  of  the  parties.  Hence  the  neces- 
sity of  producing  the" subscribing  witness,  unless  pre- 
vented by  some  cause  over  which  the  party  requiring 
the  proof,  had  not  a  perfect  discretionary  control. 

I  do  not  find  that  the  relaxation  of  the  rule  has  been 
recognised  and-confirmed,  even  in  the  same  court. — 
»Jobn.i2i.  The  case  of  Mitts  vs.  Twist,*™**  an  action  of  assump- 
sit, on  a  written  contract,  to  the  executiou  of  which 
there  were  two  subscribing  witnesses,  who  were  the 
sons  of  the  defendant.  On  the  day  previous  to  the 
setting  of  the  court,  the  plaintiff  inquired  of  the  de- 
fendant for  the  witnesses  in  order  to  subpoena  them; 
who  falsely  replied,  they  were  gone  on  a  journey. 
On  the  question,  whether,  under  these  circumstanc- 
es, the  evedence  of  others,  of  the  hand  writing. of 
the  witnesses  was  admissible,  the  court  held,  that 
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it  was  not ;  that  the  proof,  that  the  witnesses  could  not 
be  found,  was  too  loose,  to  let  in  ihe  secondary  evidence 
of  proof  of  their  hand  \vriting.---They  said,  there 
was  no  case,  that  had  relaxed  the  rule  to  that  extent; 
that  the  party  was  bound  to  show,  that  he  had  made 
fair  and  diligent  enquiry,  and  could  not  procure  the 
witness;  that,  in  the  case  before  them,  there  was 
not  timely  and  sufficient  diligence  used- 

In  the  case  of  Jackson  vs.  Root*  the  question  was, 
whether  a  receipt  to  which  a  subscribing  witness  ap- 
peared, but  who  was  so  aged  and  infirm,  that  he  could 
not  attend  court,  was  admissible,  as  evidence,  on 
proof,  by  another,  of  his  hand  writing.  The  jcourt 
decided,  it  was -not;  and  remarked  that  the  witness, 
although  very  aged  and  infirm,  did  not  appear  to  be 
incapable,  from  the  state  of  his  mind,  to  testify  ;  and 
therefore,  ought  to  have  been  examined,  under  a  com- 
mission. I  consider  the  two  latter  cases  to  have  ful- 
ly overruled  the  doctrine  of  Hall  vs.  Phelps,  in  th$ 
State  of  New  York.     # 

The  case  of  Fox  vs.  Reil,h  wlwch  was  prior  to  theb3Ib-477'' 
two  last  quoted,  was  on  a  bond,  concerning  which,  a 
similar  question  arose.  A  very  learned  opinion  of 
the  Supreme  court,  was  declared  by  Chief  Justice, 
Kent.  The  case  of  Hall  vs.  Phelps,  having  been  relied 
on  by  the  counsel,  as  decisive  of  the  principle  in  that 
State,  the  Ch.  Justice  drew  a  distinction  between  spe- 
cialties, and  simple.contracts.  He  said,  he  had-concur- 
red  in  the  decision  of  the  former  case  referred  to,  from  a 
sense  of  the  great  inconvenience  of  the  English  rule, 
when  applied  to  commercial  paper,  which  circulates 
with  equal  facility  and  credit,  without  the  incum- 
brance of  a  subscribing,  witness;  and,  because  be 
vol.  3.  30 


CASES  DETERMINED, 


BEKNET*«9.  ROBINSON^  adltt'r. 


did  riot  recollect  a  case,  in  which  the  application  of 
the  role,  requiring  the  subscribing  witness,  did  not 
arise  upon  a  specialty.  He  recognised,  as  an  ancient 
•and  uniform  rule,  "that  when  the  defendant  has  not 
•acknowledged  his  deed,  before  a  competent  public  o£ 
ficer;  or  has  not  expressly  agreed  to  admit  it  in  evir 
dence,  upon  the  trial ;  but,  has  put  himself  upon  his 
plea  of  won  est  factum^  the  plaintiff  must  produce  the 
subscribing  witness,  and  give  the  defendant  the  bene- 
fit of  an  investigation  of  the  circumstances  attending 
Ihe  execution  of  the  deed."  He  sketched  the  early 
history  of  deeds,  and  the  manner  of  making,  and  de- 
termining the  proof  of  their  execution :  together  with 
the  changes  they  have  undergone,  at  different  stages 
of  the  English  jurisprudence;  and  concluded,  by 
laying,  that,  to  admit  the  proof,  in  the  case  before 
them,  would  be  an  innovation  upon  an  established 
tfule,  and  one  which  was  not  urged  upon  them  by 
any  strong  considerations  of  public  policy.  He  did 
not,  however,  refer  to  any  authority,  recognising  a 
distinction  in  the  jule  of  practice,  in  this  respect, 
depending  on  the  nature  of  the  instrument,  whether 
a  deed  or  simple  contract.  On  the  contrary,  the  re- 
porter subjoined  a  note,  maintaining,  that  the  rule 
applies  equally  to  all  written  instruments,  which  are 

-2Maui.&  attested. a 

fhaErt57     The  case,  most  favorable  to  the  plaintiff,  of  any 
cited  in  argument,  was  that  of  the  lessee  of  Hamilton 

•6 Bin.  45.  vs.  Marsdenp  The  action  was  ejectment,  for  a  tract 
of  land,  which  the  plaintiff  claimed,  derivatively,  un- 
x  der  a  location.  Having  proved  a  lease  of  the  pre- 
mises, by  himself,  to  a  certain  John  Magee,on  the 
sixth  June,  1785;  and;  that,  the  defendant  claimed, 
under  Magee,  he  rested  his  case.     The  defendant, 
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then,  to  enable  himself  to  prove  title,  adverse  to  the 
plaintiff,  offered  a  witness,  to  prove,  that  Magee  had 
taken  a  lease  of  the  premises  from  James  Brown,  and, 
being  in  possession,  by  virtue  of  the  s^me>  the 
plaintiff  came,  with  two  men,  armed  with  guns,  *od 
threatened  to  turn  bim  off,  unless  he  would  take  % 
lease  from  Hamilton :  and,  in  consequence,  he  cfri 
take  the  lease.  The  court  admitted  the  evidence,  ta 
which  the  plaintiffs  counsel  excepted.  Further,  the 
defendant  proved  the  circurtfstaaces  attending  Ham- 
ilton's lease  from  Brown  to  Magee,  to  which  there  ' 
were  two  subscribing-  witnesses,  John  Marsden,  the 
then  defendant,  and  Yost  Marsden,  both  disinterest- 
ed at  the  time  of  the  attestation,  but,  who  had  become 
interested,  subsequently,  by  their  own  act :  and,  hav- 
ing  proved,  by  a  witness,  that  there  was  an  agree-v 
ment,  in  writing,  between  Brown  and  Magee,  he  of- 
fered to  prove  the  hand  writing  of  those  subscribing 
witnesses,  as  a  ground  for  reading  the  lease  to  the 
jury.  The  court  admitted  the  evidence,  and  the 
lease  was  read;  to  which,  also,  the  plaintiff  except- 
ed. These  opinions  were  sustained  by  the  appellate 
court. 

Chief  Justice  Tilgman>  (whose  opinion,  as  well  aq 
Justice  Yates's,  seems  to  have  prevailed,)  said,  "the  , 
general  rule  is  conceded,  that  where  a  subscribing  wit* 
ness  becomes  interested,  after  the  time  of  subscribing, 
his  hand  writing  may  be  proved  ;  but,  the  plaintiff's 
counsel  contends,  that  this  rule  is  not  applicable  to 
gases,  where  the  witness  becomes  interested,  by  his 
own  voluntary  act.  I  find  no  warrant  for  this  dis- 
tinction.    The  authorities  are  to  the  contrary." 

He  referred  to  the  case  of  Qodfreyys.  i\rorma— *istra.34 
Wh$r*  the  plaintiff,  having  been  the  only  subscrib- 
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ing  witness  to  the  bond,  had  become  administrator 
de  boms  non,  of  the  obligee;  yet,  his  hand  writing 
was  admitted  to  be  proved.     He  also  cited  Sltibyvs. 

•4John46i  Champlin*  where  k  was  decided,  that  a  bond  might 
be  read  in  evidence,  on  proof  of  the  hand  writing 
of  the  subscribing  witness,  who  was  absent,  in  fo- 
reign parts,  without  proof  of  the  hand  writing  of  the 
obligor:  and  said,  the  court,  in  which  he  presid- 
ed, had  never  decided  to  the  contrary;  and  there  seem- 
•  ed  to  be  good  reason,  for  adopting  the  same  rule.— 
That,  the  evidence  was  not  conclusive,  and  under 
suspicious  circumstances,  the  jury  might  not  be  sa- 
tisfied, without  further  proof. 

Justice  Yates  said,  "If  the  subscribing  witness 
can  not  be  had  at  the  trials  a  secondary  mode  of 
proof  was  allowed,  from  the  necessity  of  the  case: 
and  referred  to  the  English  authorities,  for  many  of 
the  qualifications  to  the  general  rule,  requiring  the 
evidence  of  the  subscribing  witness;  and  which,  in 
cases  where  it  could  not  be  had,  authorised  proof  of 
his  signature."  This,  ho  observed,  was  the  mode 
of  proof,  known  to  the  law,  from  immemorial  usage; 
though  he  still  adhered  to  the  opinion,  which  heex- 

t3 Bin> |93 pressed  in  Clark  vs.  Scuu'crson}*  that  the  hand-writ- 
ing of  the  party  to  the  instrument,  would  be  strong- 
er proof  of  its  execution,  than  the  signature  of  any 
witness,  proved  by  other  witnesses.  But,  that  they 
must  take  the  law  as  they  found  it;  and,  it  would 
be  attended  with  much  uncertainty  and  inconveni- 
ence, if  the  rules  of  evidence  should  be  changed, 
according  to  their  abstract  ideas  of  the  reasonableness 
of  them  from  time  to  time. 

Here,  we  discover,,  that   the  main    authority'  re- 
lied on,  in  the  above  recited  case,  is  the  recognition 
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of  the  principle,  by  olher  cases,  lhat,  if  the  subscrib- 
ing witness  shall  become  administrator  to  the  con- 
tracting party,  his  signature  may  be  proved,  on  the 
ground,  that  he  is  interested  and  incompetent,  and, 
therefore,  no  better  evidence  can  be  had:  and,  this 
is  viewed  as  a  voluntary  act,  and  placed  on  a  footing 
with  a  private  assignment,  for  the  individual  benefit 
of  the  parties  thereto.  I.  perceive,  however  an  im- 
portant distinction,  between  the  nature  of  the  trans- 
actions. One  may  be  appointed  executor,  without 
his  privity  or  consent — or,  he  may,  by  kindred, 
be  the  person  designated  by  law,  to  undertake  the 
administration.  In  either  case,  though  he  has  the 
power  to  decline,  he  may  feel  it  a  moral  duty  to  act, 
to  avoid  great  sacrifices  to  himself  or  others.  He  may 
by  accepting  the  administration,  acquire  a  far  great- 
er interest  than  the  amount  of  the  contract,  to  which 
he  was  the  subscribing  witness;  and  this,  without 
any  connivance  or  primary  agency  of  his  own;  or, 
he  may  have  but  a  nominal  interest,  connected  with 
the  moral  duty  to  act  for  the  greater  benefit  of  others. 
It  is.  also,  worthy  of  remark,  that  if  the  witness  become  • 
administrator,  it  is  without  the  agency  of  the  obligee 
or  payee:  if  he  be  nominated  executor,  this  is  pre- 
sumed, to  have  been  done,  at  a  time,  when  the  tes- 
tator, if  not  immediately,  approaching  dissolution,  is, 
at  least,  in  melancholy  meditation  on  his  future  des- 
tiny— a  situation  which  would  not  permit  him  to  ma- 
chinate, and  record  a  plan  of  fraud.  Then,  as  the 
peculiar  circumstances,  in  this  respect,  must,  in  each 
case,  determine  the  admissibility  of  the  secondary 
evidence,  there  would  seem  to  be  great  propriety  in 
recognising  a  regular  and  unsuspicious  appointment, 
either  as  executor  or  administrator,  as  one,  of  the 
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many  exceptions  to  the  general  rule,  that  the  sub- 
scribing witness  must  be  produced.  But,  in  all  cas- 
es, the  correct  doctrine  is,  "  that  it  ought  to  be  satis- 
factorily proved,  that  a  reasonable,  honest  and  dili- 
gent inquiry  has  been  made,  without  any  evasion, 
and  without  any  design  to  overlook  the  witness.* 

42East  183 

But,  I  think,  it  does  not  follow,  that  a% purely  dis- 
cretionary act,  to  which  the  witness  and  obligee  or 
payee,  are  presumed  to  have  been  prompted,  by  mo- 
tives of  private  interest,  alone — and  which,  in  legal 
contemplation,  is. prejudicial  to  the  obligor  or  pay- 
or— should  deprive  either  of  the  benefit  of  the  best 
testimony — that  on  which  they  had  agreed  to  rely, 
at  the  fime  of  making  the  contract:  and  this,  for  the 
benefit  of  the  parties  to  such  act,  or  either  of  them. 

*iDaL208  ^n  l*ie  case  °^  JanuarV  vs-  Goodman*  the  court 
of  common  pleas  of  Pennsylvania,  ruled,  that  if  the 
parties  to  a  promissory  note,  choose  to  have  a  sub- 
scribing witness,  there  is  no  just  ground,  for  a  dis- 
tinction between  the  proof  necessary,  in  the  case  of 
bonds  and  notes. — That  the  rule- of  law,  as  to  the 
best  evidence  of  the  signature  of  a  note,  as  well  as 
the  sealing  and  delivery  of  a  bond,  is,  that  no  such 
proof  shall  be  admitted,  which  ex  natura  ret,  sup- 
poses still  higher  evidence  behind,  in  the  party's ovva 
possession  or  power.  They  further  remarked,  that, 
i€  as  no  solid  distinction,  between  the  case  of  bonds 
and  notes  can  be  shewn,  upon  principle:  so,  none 
appears,  from  the  authorities;"  and,  that  the  casein 
2d  Stra.  1149,  relative  to  the  proof  of  promissory 
notes,  before  the  jury  of  inquiry,  was  decisive  of  the 
rule. 

The  case  of  Cooke  vs.  Woodrow,?  relates  to  an  in- 

«Cranchf  gt^m^  which  appears  to  have  been  of  the  nature 
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of  simple  contract,  and  purported  to  have  been  exe- 
cuted by  John  Withers,  and  to  which  John  Purson 
had  subscribed  his  oame  as  a  witness.  The  plain- 
tiff tendered  it  in  evidence,  with  proof,  that  the  wit- 
ness, more  than  a  year  before,  left  the  District  of 
Columbia,  declaring  he  would  go  to  Pliladelphia,  or 
New  York ;  and  that  he  had  a  wife,  in  New  York.— 
That  he,  in  fact,  went  to  Norfolk,  and  then  said  he 
would  go  on  further  to  the  south,  and  had  not  been 
heard  of  ft*  the  last  twelve  months.  A  subpoena, 
for  him,  had  issued,  to  the  marshal  of  the  District  of 
Columbia;  but  he  could  not  bo  found  there.  The 
plaintiff  then  offered  to  prove  the-hand  writing  of 
the  subscribing  witness,  and  of  the  maker  of  the  i in- 
strument. Chief  Justice  Marshall,  in  delivering  the 
opinion  of  the  court,  says,  "  the  rule  of  evidence  is, 
that  the  best  evidence  must  be  produced,  which  the 
nature  of  the  case  admits  of,  and  which  is  in  the 
power  of  the  party.  In  consequence  of  that  rule, 
the  testimony  of  the  subscribing  witness  must  be  had, 
if  possible.  But,  if  it  appear,  that  the  testimony  of 
the  subscribing  witness  cannot  be  had,  the  next  best 
evidence,  is  proof  of  his  hand  writing."  In  that 
case,  it  did  not  appear,  that  sufficient  diligence  had: 
been  used,  to  procure  the  testimony  of  the  witness- 
that  a  subpoena  should  have  been  sent  to  Norfolk: 
without  such  proof,  neither  the  evidence  of  the  sig- 
nature of  the  witness,  nor  of  the  maker  of  the  in-  . 
strament,  was  sufficient. 
The  case  of  Spring  vs.  S.  C.  Insurance  Co?  is  ma- *8  Wheats 

2fifi 

terial,  only,  to  shew,  that  ten  years  since  the  Su- 
preme court  of  the  United  Statesc  ontinued  to  regard 
proof  of  the  hand  writing  of  the  subscribing  wit- 
ness only  as  secondary  evidenoe.     That  court  hefcJ* 
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that  the  evidence,  that  the  subscribing  witness  to  a 
deed,  had  been  djiigently  inquired  after,  having-  gone 
to  sea,  and  been  absent  fur  four  years,  without  bar- 
ing beeu  heard  from,  was  sufficient  to  raise  the  pre- 
sumption of  his  death,  and  let  in  secondary  evidence 
of  his  hand  writing. 

It  is  said,  by  Phillips,  (Ev.  357,1  that  the  rule,  re- 
quiring proof,  by  the  attesting  witness,  if  he  can  be 
produced,  "applies  equally  to  all  instruments  which 
are  attested."  Again,  he  says,  (p.  302,*)  if  a  deed, 
#or  other  written  instrument  is  .attested,  but  none  of 
the  witnesses  are  capable  of  being  examined,  the 
course  then  is,  to  prove  an  attesting  witness'  hand 
writing."" 

These  authorities,  alone,  establish  the  principle,  con- 
clusively, that,  when  the  execution  of  an  attested  in- 
strument, whether  under  seal  or  not,  is  properly  \o 
*  issue,  the  evidence  of  the  subscribing  witness,  is,  and 
has  ever  been,  deemed  the  best,  and  only  admissible 
evidence;  unless  the  impracticability  of  producing  it, 
be  satisfactorily  shewn;  or,  unless  he  be  legallyin- 
competent,  from  some  cause,  not  chargeable  as  a 
fault,  [against  the  party  on  whom  the  making  the 
proof  devolves. 

Then,  the  question  recurs,  whether  the  subscribing 
witness,  in  this  case,  by  means  of  the  assignment  to 
himself,  was  rendered  incompetent,  in  a  manner  au- 
thorising the  introduction  of  the  secondary  evidence, 
of  either  the  signature  of  the  witness,  or  of  the  nrak* 
er— or,  even  the  subsequent  admission  of  the  latter, 
that  he  executed  the  hote.  It  will  be  observed,  that 
if  the  subscribing  witness  was  incompetent,  at  the 
time  of  his  attestation,  the  same  is  to  be  regarded 
as  a  perfect  nullity — the  parties  have  designated  do 
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witness — ancf  the  proof  must,  in  all  respect?,  be  as 
if  there  had  been  nothing  purporting  an  attestation. 
It  will,  also,  be  recollected  that  the  nearest  approach 
that  the  authorities  make  to  this  case,  in  authorising 
the  secondary  evidence,  is,  where  the  subscribing 
witness  becomes  administrator  or  executor  of  the 
obligee  or  payee:  and,  then  it  is  allowed,  only  from 
necessity,  and  only  for  what  it  is  worth :  except,  that, 
in  the  case  of  the  lessee  of  Hamilton  vs.  Marsden,  it 
was  admitted,  under  peculiar  circumstances,  calcu- 
lated to  create  strong  predilection,  in  favor  of  the 
party  offering  it. 

Surely,  there  is  a  wide  and  essential  difference,  be- 
tween the  acceptance  of  the  general  fiduciary  appoint- 
ment of  the  administration  of  an  estate,  (including  the 
particular  instrument,)  for  the  benefit  of  the  represen- 
tatives, and  a  private  contract,  by  assignment;  for  the 
ownership  of  the  note,  for  theparty'sindividual  benefit. 
This  plaintiff  purports  to  have  been  a  competent  wit- 
ness— assuring  to  the  defendant,  the  highest  grade  of 
evidence,  respecting  the  circumstances  of  the  contract, 
and  execution  of  the  note,  until  the  moment  he  ex- 
ercised his  private  discretion,  to  do  the  very  act, 
which,  alonp,  renders  it  incumbent  on  him,  to  make 
the  proof  which  he  now  wishes  to  do — by  an  inferior 
grade  of  evidence.  Although  the4  acceptance  of  an 
administration  has  beert,  and,  in  common  parlance, 
may  be  called,  voluntary-often,  it  is  a  strong  moral  du- 
ty; and,  generally,  the  volition'is  entirely  differeut  from 
taking  an  indorserpentof  an  instrument,  in  an  individu- 
al contract.  Nothing  is  more  essential  to  the  common 
rights  of  property,  than  the  preservation,  as  far  as 
practicable,  of  the  evidence  of  contracts,  in  its  ori- 
vol.  3.  31 
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ginal  purity ;  nor  should  it  ever  be  allowed  to  any 
party,  by  his  own  wrong,  to  vary  the  state  of  the 
evidence,  for  his  personal  advantage.  This,  it  is 
presumable,  this  plaintiff  will  have  done,  if  he  be  now 
permitted  to  avail  himself  of  the  secondary  evi- 
dence, in  question. 

•N.c.Law     I*1  Johnson,  assignee  vs.    Knight  <Sf  Knight,*  in  a 

Repos.  93.  special  case,  the  jury  stated,  that  the  plaintiff  was  a 
subscribing  witness  to  the  bond,  sued  on,  of  which 
both  the  defendants  acknowledged  the  execution — 
that  one  of  them  promised  to  pay  it,  and  the  other 
said  he  expected  to  have  it  to  pay,  and  it  would  ruin 
him.  The  question  was,  whether' this  was  sufficient 
proof  of  the  execution  of  the  bond.  Justice,  Locke, 
in  delivering  the  opinion  of  the  court,  said,  it  had 
already  been  decided,  in  that  court,  and  beftveen  the 
same  parties,  that  it  was  improper  to  re6eive  evidence 
of  the  hand  writing  of  the  subscribing  witness,  who 
was  the  plaintiff,  and  had  taken  a  voluntary  assign- 
ment of  the  bond  in  question.  But,  the  cause  was 
again  submitted  to  the  court  to  say,  whether  the  ac- 
knowledgment of  the  defendant,  that  he  had  given 
such  bond,  and  would  pay  it,  is  not  legal  and  proper 
evidence,  to  be  submitted  to  a  jury,  to  prove  its  exe- 
cution.    This  point,  said  he,  was  expressly  decided, 

*Doog2i6,  in  the  case  of  Abbot  vs.  Plumb,h  and  in  Cunliffe  % 
Malby,  his  wife,  and  others  versus  Seftbn  and  oik- 

«2Ea»t.i87^rs.c  That,  Lawrence,  Justice,  as  late  as  1802,  in 
delivering  his  opinion  in  that  case,  repeats  this,  as  a 
general  principal  of  law  :  and,  although  the  evidence 
of  the  subscribing  witness  may  be  dispensed  with, 
in-cases  of  marriage,  or,  in  favor  of  executors  or  ad- 
ministrators, from   necessity,  and  in  furtherance  of 
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justice ;  yet,  he  had  been  unable  to  fin<J  a  single  case, 
where  it  had  been  dispensed'with,  by  reason  of  the 
subscribing  witness  becoming  assignee.  He  was, 
therefore,  of  opinion,  that  the  verdict  ought  to  be  set 
aside ;  and  leave  given  the  plaintiff  to  suffer  a  non- 
suit.* *lMurh 
lam,  therefore,  of  opinion,  that  the  judgment  of R.  293;  i 
the  Circuit  court  must  be  affirmed.                             -MStarkic 

onEv.348, 
m>te2. 

Lipscomb,  C.J.  —  I  concur  in  the  result — but 
from  other  reasoning,  than  that  detailed  in  the  opi- 
nion of  my  brother,  Saffold. 

Taylor,  J. — not  sitting. 
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FENNELL,  DAVIS  &  CO.  versus  PATRICK'S  Adm'r. 

1.  Decisions  of  inferior  courts,  in  respect  to  motions  for  new 
trials,  are  matters  within  the  juidicial  discretion  of  the  pre- 
siding judge;  and,  though  it  is  the  duty  of  such  courts,  in  re- 
ference to  matters,  within  their  discretion,  to  govern  them- 
selves by  the  rules  established  by  the  Supreme  court,  (ex- 
cept there  be  special  causes  for  a  contrary  course;)  yet,  ge- 
nerally, such  decisions  are  not  the  subject  of  revision,  in 
error. 

2.  Where,  in  a  suit  brought  against  an  estate,  for  goods,  wares 
and  merchandise,  the  declaration  did  not  show  the  debt  to 
have  arisen  from  funeral  expenses,  or  for  the  last  sickness  of 
the  deceased — held,  that  it  was  a  good  defence  to  such  ac- 
tion, that  during  the  pendency  of  it,  the  estate  had  been  re- 
turned insolvent:  and,  that  such  matter  was  properly  pleaded, 
by  the  administrator  puis  darrein  continuance. 

3.  That  a  replication  to  such  plea,  not  averring  how  much  of 
the  demand  sued  on,  was  for  debts  due  for  funeral  expenses, 
or  expenses  of  last  sickness;  and  whether  of  sufficient  amount 
to  give  the  court  jurisdiction — was  not  good. 

This  was  assumpsit  in  Morgan  County  court,  by 
the  plaintiffs  in  error,  for  goods,  wares,  and  merchan- 
dise. A  verdict  was  had  for  the  plaintiffs,  which 
was  set  aside,  by  the  court ;  and  a  new  trial  granted. 

On  a  second  trial,  the  defendant  pleaded  puis  dar- 
rein continuance;  that  the  estate  of  his  intestate 
had  been  declared  insolvent,  pursuant  to  the  sta- 
tute. 

A  replication  to  this  plea,  alleged,  that  the  claim 
sued  on,  was,  in  part,  for  necessaries  furnished  in  the 
last  sickness,  and  for  funeral  expenses.  On  rejoin- 
der, that,  no  part  of  the  account  was  for  such  matter 
as  was  alleged  in  the  replication,  to  a  sufficient 
amount  to  give  the  court  jurisdiction — judgment  was 
given  for  the  defendant. 


JANUARY  TEkM,  1833.  045 


FENNELL,  DAVIS  &  CO.  VS.  PATRICK'S  adm'r. 


A  motion  was  submitted,  for  leave  to  amend  the 
declaration,  by  an  averment,  that  part  of  the  account 
was  for  necessaries,  furnished  in  the  last  sickness, 
&c. — which  the  court  refused  to  allow,  unless  the 
piaintiffs  would  also  aver,  that  such  part  exceeded 
fifty  dollars.  This,  the  plaintiffs  declined,  and  pro- 
secuted their  writ  of  error  here. 

Thornton,  for  the  plaintiffs. 

*'  Saffolp,  J. — An  action  of  assumpsit  was  brought 
in  the  County  court  of  Morgan  county,  by  the  plain- 
tiffs in  error,  agaiust  the  present  defendant,  to  recov- 
er $65  55,  alleged  to  be  due  from  the  intestate,  in  his 
lifetime,  for  goods  wares,  and  merchandise,  &c.  A 
trial  was  had  on  the  plea  of  non  assumpsit,  at  August 
term,  1828,  when  a  verdict  was  found  for  the  plain- 
tiffs for  $74.  This  verdict  was,  on  motion  of  the 
defendant's  counsel,  set  aside,  and  a  new  trial  grant- 
ed. To*  this  the  plaintiffs  took  exceptions,  stating 
that,  on  Saturday,  the  last  day  of  the  term,  the  de- 
fendant's counsel  moved  the  court  to  set  aside  the  ver- 
dict, which  had  been  returned  on  Tuesday  of  the 
term.  No  motion  had  been  made  in  writing,  or 
causes  assigned,  or  any  notice  given  of  the  intended 
application.  On  this  ground  the  motion  was  resist- 
ed by  the  defendant's  counsel,  who  also  insisted  there 
was  no  sufficient  cause  for  the  new  trial.  The  new 
trial  having  been  granted,  at  the  two  succeeding 
terms,  the  cause  was  continued  on  affidavit  of  one 
of  the  plaintiffs.  At  February  term,  1830,  there- 
cord  states,  that  the  parties  appeared  by  their  attor- 
neys, and  filed  their  pleadings.  The  defendant 
pleaded,  that,  since  the  last  continuance  he  had  de- 
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clared  the  estate  of  Patrick  insolvent.  To  this  the 
plaintiff's  replied  that  the  account,  to  recover  which 
the  action  was  brought,  was  iu  part  for  necessaries 
furnished  in  the  last  sickness,  and  for  the  funeral  ex- 
penses of  said  intestate.  To  which  the  defendant 
rejoined,  that  no  part  of  said  claim  was  for  articles 
furnished  in  the  last  sickness,  or  for  funeral  expen- 
ses, sufficient  to  give  jurisdiction  to  the  court.  These 
pleadings  having  been  filed  in  an  irregular  manner, 
the  effect  thereof  was  submitted  to  the  decision  of  the 
court,  by  demurrer.  The  court  sustained  the  de- 
fence. Then,  as  appears  by  another  bill  of  excep- 
tions, the  plaintiffs  asked  leave  of  the  court  to  amend 
their  declaration,  by  averring  the  fact  that  a  part  of 
the  account  was  for  articles  and  necessaries  furnish- 
ed in  the  last?  sickness,  and  death  of  the  defendant; 
which  the  court  refused,  unless  it  was  also  alleged 
that  such  necessaries  amounted  to  more  than  fifty 
dollars;  which  the  plaintiffs  declined.  Whereupon 
judgment  was  rendered  for  the  defendant. 

The  plaintiffs,  having  prosecuted  error,  assign  as 
causes — 

1.  That  the  court  granted  a  new  trial  in  the  man- 
ner stated. 

2.  That  the  court  overruled  the  plaintiffs'  de- 
murrer to  the  defendant's  rejoinder,  and  sustained 
the  defence  pleaded. 

Respecting  the  grant  of  new  trials,  it  may  be  ob- 
served that  the  pre-requisites,  as  well  as  the  causes, 
may  often  be  peculiar  to  the  circumstances  of  the 
particular  case,  so  as  to  require  an  unusual  latitude 
of  judicial  discretion,  in  the  presiding  judge.  Among 
others,  the  cause  may  have  been  the  inadvertence  or 
mistake  of  the  judge,  or  surprise  to  the  party,  which 


JANUARY  TERM,  1833.   •  247 


FENNELL,  DAVIS  &.  CO.  VS.  PATRICK'S  adm'r. 

immediately  after  became  obvious  to  all  concerned. 
A  failure  to  file  reasons  for  the  motion,  or  to  give  no- 
tice thereof,  to  the  adverse  party,  may  result  from 
an  informal  or  irregular  mode  of  conducting  the  busi- 
ness, which  has  arisen  by  the  express  or  implied 
consent  of  the  members  of  the  bar,  or  other  peculiar 
circumstances  with  which  it  would  be  difficult  and 
unnecessary  to  encumber  the  records,  and  from  which 
alone  the  revising  tribunal  could  understand  them. 
Hence,  the  practice  is,  to  regard  decisions  on  motions 
for  new  trials  as  matters  within  the  judicial  discre- 
tion of  the  presiding  judge.  Besides  the  granting  a 
new  trial,  is  not  conclusive  against  the  party  whose 
verdict  is  thereby  set  aside;  the  presumption  is,  that 
equal  justice  will  be  done  on  the  second  trial:  and 
after  the  second  trial  has  been  had,^he  appellate 
court  can  not  restore  the  former  verdict,  without  an- 
nulling the  second,  which  may  have  been  rendered 
long  afterwards,  on  evidence  entirely  different.  ,  We 
are,  therefore,  of  o.pinion,  that  though  it  is  the  duty 
of  the  inferior  courts,  in  regard  tq  new  trials,  as  w^ll 
as  other  things,  to  govern  themselves  by  the  rules 
established  by  the  Supreme  court,  unless  there  be 
special  causes  for  a  contrary  course;  and  if  they  act 
otherwise,  they  may  be  responsible  to  the  State  ;  yet, 
as  a  general  rule,  their  decisions  thereon  are  not  sub- 
ject to  revision  here,  and  that  this  case  does  not  form 
an  exception  tq  the  rule. 

2.  The  sufficiency  of  the  defence,  that  the  estate 
had  been  represented  insolvent,  must  depend  on  the 
construction  of  the  statute.  It  provides,  that  no  suit 
or  action  "shall  be  commenced  or  sustained,"  against 
an  executor  or  administrator,  after  the  estate  of  the 
testator  or  intestate  be*  represented  insolvent :  "  ex- 
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cepting,  however,  in  all  caseu,  actions  for  debts  due 
for  the  deceased's  last  sickness,  and  funeral  expenses," 
&c.      The  suit  was  instituted  before  the  estate  was 
represented  insolvent,  and  when' the  plaintiffs  had  a 
right  to  sue  for  any  legal  demand;  but,  before  the 
final  trial,  the   event    had    occurred,  w  hich  denied 
the  plaintiffs  the  right  to  sue,  or  sustain  their  action 
for  any,  except  a  particular  description  of  claims — 
which  did  not  appear,  either  from  the  writ  ordecla- 
'ration,  to  be  embraced  in  the  demand.     The?  defen- 
dant availed  himself  of  this  objection,  by  a  iple&puis 
darrein  continuance.     It  is  true,  the  replication  aver- 
red, that  some  part  of  the  demand  was  for  articles, 
excepted  by  the  statute;  but,  no  intimation  is  given, 
how  much  of  the  demand  was  of  this  description, 
or  whether  sufficient  to  give  the  court  jurisdiction. 
This  insufficiency  was  excepted  to,  by  the  rejoinder 
—and,  after  the  objection  was  sustained  by  the  court, 
on  demurrer:  and  leave  tendered  to  the  plaintiffs,  to 
obviate  the  objection,  by  an  amendment  of  their  de- 
claration— they  deglined  doing  so,  probably,  because 
the  facts  of  the  case  would  not  authorise  the  amend- 
ment.    The   principle  of  the  decision  may  operate 
as  a  hardship,  on  the  plaintiffs — that,  after  sueing  on 
a  legal  demand,  as,  in  justice  they  might,  they  should  • 
be  defeated,  by  the  happening  of  a  subsequent  event, 
over  which  they  had  no  control;  and  that  they  should 
also  fail  in   the  recovery  for  the  excepted  articles, 
which,  alone,  they,  at  all  times,  have  a  right  to  sue 
for,  ?nd  recover.     Yet,  the  hardship  is  only  such  as 
must  necessarily  ariseout  of  the  statute ;  and,  is  ren- 
dered common  to  all  others,  having   suits  pending 
against  estates,  thus  represented  insolvent. 

W6,  therefore,  say,  the  judgment  must  be  affirmed- 
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KEN30X  versus  M'RAE. 

"»  In  an  .action  by  tho  indorsee'  of  a  promissory  note,  against 
the  indorser,  final  judgment,  on  demurrer,  cannol  be  render- 
ed by  the  court,  for  the  plaintiff,  without  the  intervention  of  a 
jury,  on  a  common  money  count. 

.2.  A  count  in  a  declaration,  by  tho  indorsee  of  a  promissory 
note,  against  the  indorser,  omitting  an  averment  of  demand 
of  payment  of  the  maker,  and  notice,  is  bad. 

The  plaintiff  below,  M'Rae,  declared  in  assump- 
sit, in  Tuskaloosa  County  court,  against  the  defen- 
dant there,  as  indorser  of  a  promissory  note.  There 
were  two  counts  in  the  declaration — the  firs;  selling 
out  the  contract  of  indorsement  in  special  terms,  but 
containing  no  averment  of  the  presentment  of  the 
note,  to  the  maker  I  hereof,  for  payment — his  refusal 
to  pay,  and  notice  to'lhe  indorser;  and  contained,  as 
excuse  therefor,  the  allegation,  that/the  uote  had  been 
indorsed  after  due.  The  second  count  was  for  mo- 
ney had  and  received. 

On  general  demurrer,  judgment  final  was  render- 
ed, by  the  court, 'in  favor  of  the  plaintiff  below; 
whereupon  the  defendant  took  a  writ  of  error  here. 

Wilson,  for  plaintiff—  Stewart,  contra. 

Lipscomb,  C.  J. — This  was  an  action,  brought  by 
the  indorsee,  against  an  indorser  of  a  promissory 
nbte,  endorsed  wheu  over  due.  The  declaration 
contains  two  counts;  the  first  on  the  indorsement, 
and  the  second,  a  common  money  count.  The  first 
count  contains  no  averment  of  a  demand  of  payment, 
from  the  maker,  and  notice.  To  this  declaration,  a 
vol.  3.  32 
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general  demurrer  was  filed,  and  on  it,  a  final  judg- 
ment rendered  for.  the  plaintiff. 

The  first  count  is  bad;  and'  had  the  demurrer 
been  confined  to  it,  there  is  no  doubt  it  would  have 
been  sustained.  But,  as  the  second  was  a  good 
count,  the  demurrer  was,  properly  enough,  over- 
ruled. The  court,  however,  erred  in  rendering 
firlal  judgment,  for  the  plaintiff,  without  the  in- 
tervention of  a  jury.  The  plaintiff's  right  to  a 
judgment,  can  only  be  sustained  by  referring  to 
the  second,  or  common  count;  and  this,  when  taken 
and  viewed  separate,  and  distinct,  from  the  first,  does 
not  show  such  a  cause  of  action  as  wrould  authorise  a 
final  judgment  to  be  entered  up,  without  the  inter- 
vention of  a  jury.  It  does  not  appear  to  be  founded 
on  an  instrument  of  writing,  ascertaining  the  sum 
due.  If  the  first  count  had  contained  the  averments 
essential  to  make  it  a  good  one,  the  judgment  would 
be  sustained,  by  referring  to  it ;  but  as  that  count  is 
bad,  neither  the  second  count,  nor  the  judgment,  can 
derive  any  support  from  that  source. 

The  judgment  should  have  been  interlocutory,  and 
an  inquest  of  damages  executed.  It  must,  therefore, 
be  reversed  and  the  cause  remanded. 
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MENDENHALL  versus  RAJNDON. 

1.  Chancery  will  not  decree  the  sale  of  lands,  in  satisfaction  of  a 
judgment,  where  it  appears  that  the  estate  in  such  lands,  is 
the  subject  of  execution  at  law. 

2.  As  where  a  bill  was  filed  against  a  party  defendant  to  certain  * 
judgments  of  a  justice  of  the  peace,  praying  the  sale  of  the 
life  estate  of  the  defendant,  in  certain  lands,  in  satisfaction 
thereof — held,  that  the  life  estate  of  the  defendant,  was  sub- 
ject to  levy,  by  a  constable,  under  our  statute — and,  so  the 
bill  not  sustainable. 

The  complainant  in  this  case,  filed  a  bill  in  Chan- 
cery in  Monroe  Circuit  court,  praying  the  sale  of 
the  life  estate  of  Randon,  in  certain  lands,  in  order 
to  discharge  and  satisfy  the  amounts  due  ou  certain 
judgments,  rendered  by  a  justice  of  the  peace. — 
The  chancellor  dismissed  the  bill,  on  the  ground  that 
the  complainant  was  entitled  to  relief  at  law:  and  to 
reverse  this  decissionofthe  chancellor,  the  complain- 
ant prossecuted  error,  to  this  court. 

Lipscomb,  C.  J. — This  cause  was  heard,  on  the 
bill  and  answer.  The  chancellor  dismissed  the  bill, 
because  the  complainant  had  a  complete  and  ample 
remedy  at  law. 

The  bill,  in  substance,  states,  that,  in  closing  a  co- 
partnership transaction,  between  the  complainant 
and  defendant,  the  defendant  gave  several  pro- 
missory notes  to  the  complainant,  amounting,  ia 
the  aggregate,  to  the  balance  due  from  the  defen- 
dant to  the  complainant.  That  the  defendant 
had  been  sued  on  those  notes,  before  a  justice 
of  the  peace,  and  judgment  rendered  against  him. — 
That  the  defendant  had  removed  himself  from   the 
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jurisdiction  of  the  court,  beyond  the  limits  of  the 
Unheal  States,  and  resided  in  the  province  of  Texas, 
in  Mexico.  And  that  there  is  no  personal  property 
belonging  to  the  defendant,  out  of  which  the  corn- 
plainantcan  have  satisfaction  of  his  judgments;  and 
that  the  same  are  wholly  "unsatisfied. 

The  bill  alleges,  that  t Lie  defendant  owns  a  life 
estate  in  one  quarter  section  of  land,  and  a  fee  sim- 
ple estate,  of  an  undivided  fouFth  of  six  hundred 
acres  of  land,  in  the  county  of  Monroe,  in  this  State: 
and  prays  that  satisfaction  of  his  judgments  be  de- 
creed from  the  sale  of  the  said  lands. 

The  defendant,  in  his  answer,  denies  being  remov- 
ed beyond  the  limits  of  the  Lnited  States ;  and  avers, 
that  he  has  resided,- ever  since  his  removal  from  this 
State,  in  the  parish  of  Rapide,  in  the  State  of  Lou- 
isiana. That  both  of  the  tracts  of  land,  charged  in 
the  complainant's  bill,  have  been  fairly  leased,  for  a 
term,  not  yet  expired.  That  he  is  entitled  to  the  one 
fourth  of  six  hundred  and  forty  acres,  as  one  of  the 
heirs  of  his  deceased  father;  and,  that  one  of  the 
heirs  has  \io%  yet  come  of  age;  and,  that  there  has 
been  no  division  of  the  land. 

If  the  allegations,  in  the  complainant's  bill,  are  to 
be  all  taken  as  admitted,  the  title  of  the  defendant, to 
the  lands  charged,  is  such,  as  would  subject  it  to.  an 
execution,  on  a  judgment,  at  law;  and,  there,  was  no 
necessity  for  resorting  to  a  court  of  chancery,  to 
subject  it  to  the  •  satisfaction  of  the  complainant's 
judgments. 

By  our  statute,  (Toul.  31 5)  land  may  be  levied  on,  by 
an  execution,  on  a  judgment,  rendered  by  a  justice 
of  the  peace,  in  default  of  personal  property,  which 
levy  must  remain  subject  to  an  order  of  sale,  to  be 
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procured  from  the  Circuit  court.  We  can  perceive 
nothing  to  prevent  *.he  complainant  from  pursuing 
this  course,  to  obtain  satisfaction  of  liis  judgments. 
The  life  estate  is  a  legal  title,  and,  as  such,  not  pro- 
tected from  execution.  The  title'  of  a  tenant  in 
common,  is  also  subject  to  execution;  and,  the  pur- 
chaser would  hold,  with  the  other  tenants,  as  a  te- 
nant in  common. 

We  are,  therefore,  of  opinbn,  lhat*the  decree  must 
be  affirmed. 


PRINCE  versus  THE  STATE. 

1.  This  court  is  not  particular  as  to  the  method  of  referring  cri- 
minal cases,  on  novel  and  difficult  points;  provided,  it  clearly 
appears  by  the  record,  thai  the  reference  has  been  made  by 
the  court. 

2.  It  is  not  necessary  tha'  the  points  reserved,  in  a  criminal  case, 
as  novel  and  difficult,  should  he  certified  under  the  hand  of 
the  judge. 

3.  In  an  indictment,  under  the  statute,  for  negro  stealing,  it  is 
no  cause  of  challenge  to  the  array,  that  the  sheriff,  who  as- 
sisted in  siimm  miner  the  original  venire,  was  one  of  the  own- 
ers of  the  slave,  alleged  to  have  been  stolen,  and  that  he  as- 
sisted in  drawing  the  jury. 

4.  The  offence  of  negro  stealing  is  not  embraced  in  the  limita- 
tion, prescribed  in  the  statute  of  1807,*  which  limits  the  pro- 
secution of  certain  offences  to  one  year. 

This  was  an  indictment,  in  Pike  Circuit  court,  for 
negro  stealing;  in  which  the  prisoner  was  found 
guilty.  On  the  following  points,  as  novel  and  diffi- 
cult, the  case  was  referred  to  this  court. 


*See  Aikin's  Digest,  page  122,  \ 
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First — Whether  the  sheriff,  being  one  of  the  own- 
ers of  the  slave,  charged  to  have  been  stolen,  could 
legally  assist  in  the  selection  of  the  names  of  the  ju- 
rors; and  whether  ho  was  competent  to  assist  in 
drawing  the  original  venire  from  the  jury  box  :  and 
if  his  having  done  so,  was  not  a  good  cause  of  chal- 
lenge to  the  array. 

Second— -Whether  the  offence  was  not  barred  hy 
the  statute  of  limitations;  more  than  one  year  hav- 
ing irftervened  between  the  alleged  commission  of 
the  offence,  and  the  finding  of  the  bill  of  indictment. 

Vandegraaff,  for  the  prisoner — The  Attorney  Ge- 
neral, contra. 

Taylor,  J. — Two  preliminary  questions  have  been 
made,  in  this  case,  by  the  Attorney  General. 

1.  That  the  points  reserved  by  the  court  below,  as 
novel  and  difficult,  should  have  been  signed  by  the 
judge,  in  the  manner  of  a  bill  of  exceptions. 

2.  That  the  record  is  not  sufficiently  authenti- 
cated. 

The  whole  record  is  extremely  inartificially  made 
out,  and  without  the  least  regard  to  connexion.  It 
appears,  however,  that  the  several  objections  to  the 
proceedings  below,  made  by  the  prisoner,  and  re- 
served for  the  opinion  of  this  court,  were  spread  up- 
on the  record;  succeeding  which  is  a  statement,  that 
the  questions  arising  thereon  are  referred  to  this  court, 
as  novel  and  difficult. 

The  statute  which  authorises  the  circuit  court  to 
refer  questions,  arising  upon  the  trial  of  criminal  ca- 
ses, which  they  deem  novel  and  difficult,  to  this  court 
for  its  opinion  thereon,  does  not  prescribe  the  manner 
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in  which  it  is  to  be  dene.  It  is,  of-course,  left  to  the 
courts,  to  adopt  that  method,  which  they  shall  deem 
most  expedient.  This  court -would  not  be  very  par- 
ticular with  respect  to  the  manner,  so  that  it  clearly 
appeared  by  the  record,  that  the  reference  was  made 
by  the  Circuit  court.  No  good  reason,  however, 
can  be  perceived  for  requiring  this  part  of  the  record 
to  be  certified  under  the  hand  of  the  judge,  more  than 
any  other  act  of  the  court. 

The  record  shows  the  proceedings  of  the  court,  as 
well  as  of  the  parties;  and  it  is  to  facilitate  business 
tliat  a  clerk  is  employed  to  enter  these  proceedings; 
butjhey  are  no  less  the  act  of  the  Judge  on  that  ac- 
count. I  conceive  that  convenience  is  most  promo- 
ted by  pursuing  the  method  which  lias  been  adopted 
in  this  case. 

The  second  point  is  considered  equally  untenable. 
The  certificate,  it  is  true,  is  not  technically  drawn. 
Instead  of  certifying  that  he  had  given  a  true  tran- 
script of  the  record  of  the  case,  as  it  remained  in  his 
office,  the  clerk  certifies,  "that  the  foregoing  pages 
contain  a  true  statement  touching  said  cause,  as  the 
same  remains  now  on  file  in  my  said  office." 

Were  this  a  casein  which  the  whole  record  could 
be  brought  before  us,  for  revision,  the  objection  might 
be  a  good  one,  as  there  might  be  a  "statement  touch- 
ing the  cause,"  without  there  being  a  complete  tran- 
script of  the  record;  the  one  expression  not  being 
tantamount  to  the  other.  But  it  sufficiently  appears 
that  this  "  statement "  contains  all  that  was  referred 
to  this  court;  and  shows  what  points  were  so  refer- 
red, and,  if  it  did  not,  the  prejudice  wrould  not  be  to 
the  State,  but  to  the  prisoner. 

I  come  now,  to  consider  the  points  referred. 
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The  prisoner  tvas  indicted  for  stealing  a  slave. — 
When  put  upon  his  trial,  he  objected  to  the  jurors 
drawn  and  summoned  on  the  original  venire:  "First 
— Because  the  sheriff,  who,  it  appeared,  was  one  of 
the  owners  of  the  slave,  charged  to  have  been  stolen, 
had  assisted,  since  the  prosecution  was  commenced, 
in  selecting  the  names  of  competent  persons  for  ju- 
rors, and  placing  them  in  the  jury  box,  pursuant  to 
law." 

"Second — Because  the  said  sheriff  had  aided  in 
drawing  from  the  jury  box,  the  jurors  summoned  oa 
the- original  venire." 

"  It  appeared  in  evidence  that  the  offence  was  com- 
mitted early  in  April,  or  in  the  latter  part  of  March, 
1830;  an  indictment,  was  found  in  1831,  and  at  the 
instance  of  the  felatc  of"  (at)  "this  term,  a  nolle 
prosequi  was  entered,  the  prisoner  having  been,  since 
the  finding  of  said  indictment,  in  custody.  The 
present  indictment  was  found  at  this  term." 

"The  prisoner's  counsel  mov.cd  the  court,  to  in- 
struct the  jury,  that  the  statute  of  limitations  operat- 
ed as  a  bar  to  the  conviction. 

"The  prisoner;  after  the  return  of  the  verdict,  mov- 
ed, in  arrest  of  judgment,  because  the  tales  ju- 
rors were  summoned  T>y  the  coronor,  pursuant  to  an 
order  of  the  court,  for  that  purpose,  without  a  venire 
facias,  in  his  hands,  directing  him  to  summon 
them. 

"After  verdict,  the  prisoner  also  moved,  in  arrest 
of  judgment,  that  the  grand  jury  were  irregularly 
drawn,  for  the  objections  made  to  the  original  venire. 
No  objection  was  made  to  the  competency  of  the 
coroner. 

"  Which  several  objections  and  motions,  were  over- 
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ruled  by  the  court,  and  the  questions  of  law  there- 
upon arising,  referred  to  the  Supreme  court,  as  no- 
vel and  difficult." 

Two  points,  only,  have  been  insisted  on,  in  argu 
rtient — the  others  being  abandoned. 

1.  The  conviction  was  barred,  by  the  statute  of 
limitations. 

2.  The  challenge  to  the  array  of  the  jurors,  whose 
names  were  specified,  in  the  vcnirejacias,  should  have 
been  allowed. 

The  statute  of  limitations  declares,  f*  that  no  per- 
son or-  persons,  shall  be  prosecuted,  tried,  or  punish- 
ed, for  any  offence,  wilful  murder,  arson,  forgery, 
counterfeiting  and  larceny  excepted,  unless  the  in- 
dictment, presentment,  or  information  for  the  same, 
be  found  or  exhibited  within  one  year  next,  after  the 
offence  shall  be  done  or  committed." 

It  is  conceded,  by  the  counsel  for  the  prisoner, 
that  the  term  "  larceny/'  in  its  general  and  technical 
signification,  includes  the  offence  charged  in  the  in- 
dictment; but,  it  is  contended,  that  our  statutes  have 
distinguished  the  crime  of  slave-stealing,  from  other 
larcenies.;  that  it  is  treated  of  distinctly  in  our  laws, 
and  a  different  punishment  provided  for  its  perpetra- 
tion. 

It   is  certainly  true,  that,  in  prescribing  the  pun-  ' 
ishment  for  crimes,  the  general  assembly  has  made 
slave  stealing, capital;  and  awarded  a  milder  punish- 
ment as  the  penalty,  for  larceny  in  general. 

The  18th  section  of  the  act  of  1807,a  entitled  "an  .Toui.Dig. 
act,  for  the  punishment  of  crimes  and   inisdemean-208 
ors,"a  provides;    "That  if  any   person  or   persons 
shall  steal  any  negro,  or  mulatto  slave,  whatsoever,  out 
vol.  3.  33 
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of,  or  from  the  possession  of  the  owner,  or  overseer  of 
such  slave;  the  persons  so  offending  shall  be,  and 
are  hereby,  declared  to  be  felons,  and  shall  suffer 
death." 

The  fourteenth  section  of  the  same  act,  is  in  the 
following  words:  "That  any  person  convicted  of 
larceny,  to  the  value  of  twenty  dollars  or  upwards, 
or,  as  accessary  thereto,  shall  restore  the  goods  or 
chattels,  so  stolen,  to  the  rightful  owner  or  owners 
thereof;  or,  shall  pay  to  him,  her,  or  them,  the  value 
of  such  goods  or  chattels,  as  shall  not  be  restored : 
and,  moreover,  shall  receive  thirty-nine  lashes,  upon 
his  or  her  bare  back,  and  shall  stand  in  the  pillory, 
at  the  discretion  of  the  court;  so  as  not  to  exceed 
"two  hours  in  each  day,  for  three  days." 

It  is  certain,  that,  so  far  as  relates  to  the  punish- 
ment, a  great  difference  is  made  between  slave  steal- 
ing, and  the  offences  intended  to  be  included,  in  the 
fourteenth  section,  in  the  term  "  larceny."  But,  ma- 
ny other  crimes,  which  the  generic  term  would  era- 
brace,  are  distinguished  from  those  included  in  that 
section,  by  a  special  provision,  with  regard  to  the 
punishment.  Horse  stealing  and  hog  stealing  are 
among  the  number;  and,  although  the  stealing  of 
bonds,  bills  of  exchange,  promissory  notes,  &c,  is  at- 
tended by  the  same  penalties,  as  the  larcenies  in- 
cluded in  the  fourteenth  section,  yet  it  is  provided 
for;  in  a  distinct  section.  Could  the  legislature  have 
intended,  that  prosecutions,  for  all  the  offences,  in- 
cluded, technically,  in  the  generic  term  larceny, 
but  the  punishment  for  which  is  thus  distinctly  pro- 
vided for,  should  be  embraced  by  the  statute  of  limi- # 
tations?  Some  of  them  pre,  evidently,  viewed,  by 
the  statutes,  as  more  aggravated,  in  their  character, 


JANUARY  TERM,  1833.  359 


PRINCE  VS.  THE  STATE. 


than  those  referred  to,  in  the. fourteenth  section.-— 
The  offence  of  .which  the  prisoner  has  been  convict- 
ed, and  horse  stealing,  particularly,  are  of  this  de- 
scription: the  latter  is  punished  by  a  fine,  not  ex- 
ceeding five  hundred  dollars,  imprisonment,  not  ex- 
ceeding one  year,  thirty-nine  lashes,  and  branding, 
with  the  letter  "T?"  either  in  the  face,  or  on  the  right 
hand.  m  The  stealing  of  bonds,  &c.  is  considered,  of 
the  same  grade  with  larcenies  generally. 

Certainly,  no  reason  can  be  perceived,  which  could 
have  induced  the  legislature,  to  make  so  great  a  dis- 
tinction, between  crimes  of  similar  character — 
thereby  giving  impunity  to  persons,  who  have  been 
guilty  of  «ome  of  them,  and  those  the  most  ag- 
gravated, who  may  escape  detection  for  a  year-^— and 
subjecting  {hose  guilty  of  others  to  punishment,  at 
any  time  during  their  lives,  no  matter  how  remote 
from  the  time  atwhich  the  crime  was  perpetrated. 

But,  it  is  urged,  that  nothing  can  be  inferred  from 
the  magnitude  of  the  offence — because,  robbery,  rape, 
burglary,  and  some  other  felonies,  are  not  excepted 
from  the  operation  of  the  statute.  It  is  true,  that 
the  excepted  offences  appear  to  have  been  somewhat 
arbitrarily  selected ;  yet,  we  believe  we  are  not  au- 
thorised to  restrain  the  meaning  of  the  term,  when 
used  in  the  act  of  limitations  ;  because,  if  the  legis- 
lature had  so  intended,  it  is  presumable,  that  inten- 
tion would  have  been  as  clearly  expressed,  as  it  was 
with  regard  to  the  punishment. 

The  objection  made  to  the  jurors,  is  next  to  be 
considered. 

"  Jurors,  in  this  State,  are  summoned  altogether 
by  virtue  of  our  statutory  provisions.  The  law,  in 
substance,  requires,  that  at  stated  periods,  the  sheriff 


260 


CASES  DETERMINED 


PRINCE  VS.   THE  STATE. 


of  each  county,  shall  furnish  to  the  clerks  of  the  Cir- 
cuit courts,  a  list  of  the  -freeholders  and  householders 
in  his  county  :  immediately  after   the    sheriff  shall 
have  returned  to  the  cluk  such  list,  it  shall  be  the 
duty  of  the  judge   of  the   county  court,  in  and  for 
said  county ;    the    commissioners    of  revenue    aud 
roads;  the  clerk  of  the  Circuit  court,  and  sheriff,  to 
assemble  at  the  court  house  of  the  county,  on  a  day 
to  be  appointed,  by  the  clerk  of  the  Circuit  court, 
and  to  select  from  the  list  of  freeholders  and  house 
holders,  returned  by  the  sheriff,  such  persons  as  they 
or  a  majority  of  them,  may  deem  qualified  to  serve 
on  juries;  and  thenames  of -the  persons  so  selected, 
shall  be  put  into  a  box,  to  be  kept  by  the  clerk,  for  that 
purpose;  and  the  persons,  who  shall  be  selected,  in 
manner  aforesaid,  shall  be  liable  to  serve  on  juries;" 
and,  if  theM judge,  &,c.  shall  fail  to  assemble,  the  clerk 
and  sheriff  shall  select  the  jurors.' 

After  the  jurors  are  selected  as  aforesaid,  and  their 
names  put  into 'a  box,  and  shaken  together,|itisraade 
the  duty  of  the  clerk  and  sheriff,  to  draw  from  the 
box,  in  open  court,  or  if  omitted  to  be  done  in  open 
court,'  the  clerk  and  sheriff  shall  perform  the  duty, 
thirty-six  jurors ;  for  whom  the  clerk  shall  issue  a 
ventre  facias,  returnable  to  the  next  term.  After  the 
proper  number  of  jurors  is  drawn,  the  names  so  drawn, 
are  required  to  be  put  into  another  box,  to  be  kept 
by  the  clerk  for  that  purpose,  where  they  shall  re- 
main until*  the  whole  of  the  names  of  the  jurors  se- 
lected as  aforesaid,  are  drawn  for  successive  terms. 
Out  of  the  jurors  summoned  by  virtue  of  the  ventre 
facias,  the  grand  jury  is  to  be  drawn,  by  ballot,  in 
open  court;  and  the  rest  are  to  act  as  petit  jurors. 

A  provision  is  thus  made  by  Jaw  of  the  mode  by 
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which  the  attendance  of  jurors,  both  grand  and  petit, 
is  to  be  secured,  throughout  the  State..  Grand  Ju- 
rors can  be  summoned,  in  no  other  way  :  by  another 
provision,  by-standers,  may  "be  summoned  to  make 
up  for  a  deficiency  in*  the  number  of  petit  jurors,  of 
those  regularly  summoned;  and  in  capital  cases,  the 
accused  is  to%be  served  with  "a  list  of  the  jury,  who 
are  to  pass  on  his,  or  her,  trial,  at  least  two  entire  days 
before  he,  or  she,  shall  be  tried." 

The  guards  which  are  thus  afforded,  to  prevent 
the  effect  of  prejudice,  or  unfriendly  feeling,  from 
any  of  the  officers  engaged  in  selecting  or  summon- 
ing the  jurors, included  in  the  original  venire,  agaidst 
any  suitor  in  court,  or  a  person  charged  with  a  pub- 
lic offence,  appear  to  be  complete.  It  is  difficult  to 
»  conceive  how  the  clerk,  sheriff,  or  any  other  person, 
could  ipanage  to  pack  a  jury,  or  get  the  name  of  any  par- 
ticular person,  improperly  on  the  venire.  The  persons 
to  serve  as  jurors,  are  to  be  selected  from  all  the  free- . 
holders,  and  house-holders,  in  the  county;  all  being 
included  in  the  selection,  except  such  as  may  be  re- 
jected for  the  want  of  intellectual,  or  moral  qualifica- 
tion. If  any  are  summoned  who  are  not  freeholders, 
or  householders,  they  are  incompetent,  and  liable  to 
be  challenged,  for  this  cause.  Without  a  combina- 
tion among  the  officers  engaged  in  drawing  the  names 
from  the  box,  which  are  to  be  inserted  in  the  venire 
facias,  it  is  almost  impossible,  that  any  injustice  can 
be  done,  through  the  vindictiveness  of  one  of  them. 
So  remote  is  the  probability  that  success  could  at- 
tend an  attempt  of  the  kind,  that  it  would  look  like 
searching  for  some  means  to  permit  the  guilty  to  es- 
cape, to  reverse  a  cause  for  a  decision  like  the  one  in 
this  case.     And  when  we  consider  the  effects  which 
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would  attend  upon  such  a  decision,  it  certainly  would 
require  a  crying  evil  to  authorise  it.  Even  if  the 
court  could  provide  other  jurors,  in  the  place  of  those 
summoned,  by  virtue  of  the  votive  facias,  and  who 
were  not  members  of  the  grand  jury,  how  would  a 
grand  jury  be  obtained.  The  right  of  challenge 
would  apply  equally  to  the  grand  and  petit  jurors,  aud 
only  one  method  is  provided,  by  our  laws,  for  sum- 
moning and  empanelling  the  former.  If  the  array 
summoned,  under  the'  provisions  of  the  statute*,  were 
liable  to  be  challenged,  no  person  accused  of  a  crimi- 
nal offence  could  be  indicted,  in  such  case,  until  the 
sheriff,  for  the  time  being,  went  out  of  office. 

I  am  aware,  that,  in  England,  a  challenge  for  fa- 
vor is  permitted,  both  of  grand  and  petit  jurors,  when 
it  is  shown  that  the  sheriff,  probably,  was  prejudiced 
against  the  accused,  and  I  certainly  should  consider 
it  as  strong  a  ground  for  challenge  of  bystanders  here, 
as  it  would  be  there.  But  the  opportunity  afforded 
to  the  sheriff  there,  of  summoning  jurors  by  virtue 
of  the  venire  facias,  who  would  suit  his  purposes,  is 
incomparably  greater,  than  here ;  and  if  the  mode  of 
selecting  jurors  prescribed  in  this  State,  had  existed 
in  England,  I  cannot  believe  the  doctrines  contained 
in  1st  Chitty's  criminal  law,  page  437  and  3d  Black- 
stone's  commentaries,  359,  would  ever  have  prevailed. 

The  judgment  must  be  affirmed. 
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1.  A  mere  settlement  of  the  accounts  of  the  representative  of  an 
estate,  whether  partial  or  final,  will  not  authorise  a  suit  against 
the  sureties  to  the  bond  of  such  representative,  unless  the 
settlement  is  followed  by  an  order  or  decree  of  the  Orphans' 
court,  for  the  payment  of  the  sum  due,  and  specifying  to 
whom  the  payment  is  to  be  made. 

2.  If  a  party  elects  the  determination  of  the  jury,  upon  an  issue, 
properly  belonging  to  the  court,  he  will  not  be  permitted,  af- 
terwards, to  take  advantage  of  that  matter,  in  error. 

This  was  a  suit  in  debt,  in  Limestone  Circuit 
court,  on  the  bond  of  Coalter,  the  executor  of  Chap- 
man, to  recover  from  French,  the  surety  of  Coalter, 
tbe  amount  of  a  distributive  share,  in  the, estate  of 
said  Chapman.  The  record  showed,  a  settlement, 
by  the  County  court  of  the  accounts  of  Coalter;  but 
there  was  no  decree  of  the  Orphans'  court,  declaring 
the  amount  of  the  distributive  fund,  the  names  of 
the  parties  entitled  thereto,  or  the  specific  amount 
due  to  each.  The  defendant  pleaded  nul  tiel  record; 
upon  which  issue  was  joined,  and  judgment  rendered 
for  the  defendant. 

The  plaintiff  assigned  as  error  in  this  court— -firsts 
the  rejection  of  the  said  record,  as  evidence:  second, 
the  determination  of  an  issue,  by  the  jury,  properly 
appertaining  to  the  court. 

J.  L.  Martin,  for  the  plaintiff—  Thornton,  contra. 

Taylor,  J. — This  action  of  debt  was  brought  by 
the  plaintiff  in  error,  to  recover  from  the  defendant, 
as  security  of  James  Coalter,  executor  of  the  last 
will  and  testament  of  James  Chapman,  deceased,  a 


264  CASES  DETERMINED 


JUDGE  OF  LIMESTONE  COUNTY  COURT,  USe,  &C.  VS.   FRENCH. 


distributive  share  of  the  estate,  left  by  said  dece- 
dent. 

The  suit  was  brought  on  the  bond  executed  to 
the  Judge  of  the  county  court,  by  the  executor  and 
his  securities^  and  the  declaration  alleges,  that  a  final 
settlement  of  the- estate  had  been  made,  by  the  execu- 
tor, in  the  county  court,  and  that  he  had  been  de- 
creed to  pay  to  each  distributee,  seventy-five  dollars 
and  forty-five  and  three-fourth  cents,  and  avers  that 
he  had  failed  to  make  payment,  &o.  The  defen- 
dant pleaded,  "  that  there  is  no  such  record  of  settle- 
ment and  distribution,  in  the  county  court,  as  the 
plaintiff  has  averred  in  his  declaration;"  upon  which 
plea  an  issue  was  formed. 

Upon  the  trial,  a  transcript  from  the  records  of  the 
county  court  was  offered  in  evidence,  purporting  to 
contain  the  final  settlement  of  the  executor;  which 
was  rejected  by  the  court:  and  this  opinion  of  the 
court  was  excepted  to  by  the  plaintiff. 

It  is  now  assigned  as  error — 

1.  The  rejection  of  the  record  aforesaid. 

2.  The  submission  of  the  issue  to  a  jury,  which 
should  have  been  tried  by  the  court. 

The  record  of  the  county  court  commences  with 
an  account,  purporting  to  be  the  account  of  James 
Coalter,  executor  of  James  Chapman,  deceased:  this 
is  followed  by  a  certificate  of  the  judge,  that  he  had 
"examined  the  foregoing  account  current,  of  James 
Coalter,  executor  of  the  last  will  and  testament  of 
James  Chapman,  deceased,  and  finds  the  same  to  be 
correct/'  &c.  and  an  allowance  for  the  trouble  of  the 
executor  in  the  administration.  Then  succeeds  an 
order,  as  follows:  "The  final  settlement  of  the  es- 
tate of  James  Chapman,  deceased,  with  James  Coal- 
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„  ter,  his  executor,  having  this  day  been  made  by.  the 
Judge  of  this  court,  and  uo  exceptions  taken  to  the 
same,  it  is  ordered  to  be  recorded."  After  which,  is 
the  appointment  of  commissioners,  to  distribute  the 
estate,  who  make  return  of  their  proceedings,  and 
therein  find  that  there  are  six  "heirs,'7  (distributees,) 
specifies  their  names,  and  that  each  is  entitled  to  se- 
venty-nine dollars  jhkI  forty-five  and  three  fourths 
cents,  which  is  the  sixth  part  of  the  amount,  which 
appears,  by  the  account  current,  to  be  iu  the  execu- 
tor's hands,  after  deducting  the  sum  allowed  to  him, 
for  trouble,  &c. 

This  return  of  the  commissioners  closes   the  re-     , 
cord ;   and  there  is  no  final,  or  other  order  or  decree 
made  by  the  County  court,  in  relation  to  the   busi- 
ness. 

It  has,  heretofore,  been,  decided,  by  this  court,  in 
the  case  of  Henderson  vs.  Greer,  that  the  decree  of  the 
judge  of  the  county;  court,  upon  the  final  settlement 
of  the  accounts  of  an  executor  or  administrator,  would 
support  an  action  against  his  security  on  their  bond, 
if  the  money  could  not  be  collected  from  the  repre- 
sentative. 

By  the  act  of  January,  lS30,a  entitled,  "an  act,«Aik. Dig. 
to  exteud  the  powers  of  the  county  and  orphans'202'*37' 
court,  in  certain  cases,  and  for  other  purposes,"  it  is 
provided,  "that  from  and  after  the  passage  of  this 
act,  all  decrees  made  by  the  Orphans'  court,  on  final 
settlements  on  the  accounts  of  executors,  administra- 
tors and  guardians,  shall  have  the  force  and  effect  of 
judgments  at  law;  and,  executions  may  issue  there- 
on, for  the  collection  of  the  several  distributive 
amounts,  against  such  executor,  administrator  or 
guardian." 

vol.  3.  34  ' 
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It  is  believed,  that  a  mere  settlement  of  an  account 
of  a  representative,  whether  final  or  partial,  does  not 
authorise  a  suit  against  the  securities,  unless  it  is 
followed  by  an  order  of  the  court  against  the  re- 
presentative, for  the  payment  of  the  money,  and 
specifying  to  whom  the  payment  shall  be  made. 
That  this  is  what  the  general  assembly  meant, 
in  the  act  of  1830,  by  the  " decree"  of  the  coun- 
ty court;  and,  that  until  such  action  of  the  court 
upon  it,  any  settlement  is  liable  to  alteration  or 
amendment. 

The  record,  in  this  case,  therefore,  was  proper- 
ly rejected. 

As  to  the  second  assignment,  it  does  not  appear, 
that  the  plaintiff's  counsel  objected  to  the  submis- 
sion of  the  issue  to  the  jury :  in  fact,  we  must  pre- 
sume, that  it  was  his  own  act;  at  least,  done  with 
his  full  consent.  And,  if  he  agreed  that  a  jury,  in- 
stead of  the  court,  should  determine  his  issue,  he 
cannot  be  permitted,  now,  to  object  to  what  he  has 
done,  or  agreed,  should  be  done — because  the  result 
of  the  experiment  has  been  against  him. 

The  judgment  is  affirmed* 
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CLENDENNING  &  BULKLEY  versus  ROSS. 

1.  Where  an  inferior  court  has  rejected  evidence,  which  prima 
facie,  has  no  pertinence  to  the  issue,  the  record  should  show 
its  competency,  and  that  the  proof  had  been  made,  which  was 
necessary  to  render  it  so. 

The  plaintiffs  in  this  action,  declared  in  assump- 
sit, in  Mobile  Circuit  court,  on  the  common  money 
counts :  and  on  the  trial,  judgment  was  rendered  in 
favor  of  the  defendant.  The  ground  of  error  relied 
on,  in  this  court,  was,  the  rejection  by  the  court  be- 
low, of  a  letter,  written  by  the  defendant,  to  the  at- 
torney of  the  plaintiffs,  in  which  he  proposed  a  com- 
promise of  the  claims  of  the  latter,  on  certain  notes. — 
The  object  in  offering  the  letter,  was  not  shown  in 
the  record ;  and  the  letter  itself,  only  disclosed  an  of- 
fer of  compromise,  in  relation  to  the  notes — which 
were  not  the  cause  of  action  here. 

Acre,  for  plaintiffs — Elliott,  contra. 

Taylor,  J. — The  action  in  this  case  is-  indebitatus 
assumpsit,  on  the  common  money  counts.  On  the 
trial,  the  plaintiffs  offered' to  read  to  the  jury,  a  letter, 
written  by  the  defendant,  to  Samuel  Acre,  Esq.,  the 
attorney  at  law  of  the  plaintiffs,  dated  in  March, 
1826,  declaring  his  inability  to  pay  the  amount  of  cer- 
tain promissory  notes,  which  the  plaintiffs  held 
against  him,  and  'informing  him,  that,  if  the  plaintiffs 
would  agree  to  receive  one  third  of  their  debt,  the 
friends  of  the  defendant  would  pay  it,  on  the  plain- 
tiffs'iinally  discharging  the   defendant:   the  letter 
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contains  the  following  sentence — "  And,  in  the  mean 
time,  I  assure  you,  that,  should  fortune  smile  upon 
me,  so  as  to  enable  me  to  pay  them,  they  shall  re- 
ceive every  dollar,  notwithstanding  the  notes  may  all 
be  given  up." 

The  court  refused  to  permit  this  letter  to  be  read, 
as  evidence,  to  the  jury,  and  it  is  this  opinion  which 
we  are  called  upon  to  revise. 

The  object  of  the  plaintiffs,  in  offering  the  letter, 
does  not  appear,  in  the  record.  It  no  where  ap- 
pears, whether  the  terms  offered  by  the  defendant, 
were  acceded  to  or  not.  It  is  true,  the  counsel  for 
the  plaintiffs  tells  us,  a  compromise  was  effected  be- 
tween the  parties,  on  the  terms  proposed,  and  the 
notes  given  up  to  the  defendant;  and  that  this  suit 
is  brought,  to  recover  tfre  balance  of  the  debt  on  the 
promise  contained  in  the  letter  of  the  defendant, 
that,  "if  fonune  smiled  upon  him,''  he  would  pay 
it:  that  the  letter  was  offered  as  the  first  link  in 
the  chain  of  testimony,  and,  if  admitted,  it  would 
havo  been  succeeded  by  proof,  that  "  fortune  had 
smiled  upon"  the  defendant,  and  he  wTas  amply  able 
to  make  payment. 

We  do  not  doubt  the  sincerity  of  the  counsel,  but 
■  we  think  the  record  should  show  the  competency  of 
the  evidence. 

Admitting  the  right  of  the  plaintiffs  to  recover  ac- 
cording to  the  statement  of  the  counsel,  and  it  is  not 
considered  necessary  to  examine  this  subject,  some 
ground  should  have  been  laid  for  this  evidence,  by 
first  proving  the  Compromise,  upon  which  the  prom- 
ise was  based. 

But  there  is  nothing  in  the  record,  to  contradict 
the  idea,  that  it  was  intended  to  offer  the  notes  them- 
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selves  as  evidence,  and  that  this  letter  was  produced 
as  proof  of  their  execution,  or*  that  they  had  been  intro- 
duced, and  it  became  necessary,  from  -countervailing 
testimony  of  the  defendant,  to  prove,  that  the  sums 
specified  in  them  were  still  subsisting  debts.  If  such 
had  been  the  fact,  the  letter  was  properly  rejected,  as 
it  contained  a  proposition  for  compromise,  and  un- 
less that  compromise  was  effected,  could  not  be  made 
evidence  against  the  defendant. 

As  thfe  case  has  not  been  argued,  we  avoid  the 
expression  of  an  opinion  on  any  point,  not  necessary 
to  be  considered  in  disposing  of  it. 

Let  the  judgment  be  affirmed. 


CLEMENTS  versus  JOHNSON. 

1.  The  defects  of  an  insufficient  scire  facias,  in  a  proceeding 
against  bail,  cannot  be  reached  in  error,  where  thej-ecord 
shows  a  judgment  upon  plea  withdrawn. 

2.  In  such  case,  the  court  will  presume  the  existence  of  a  plea, 
competent  to  reach  the  defects  of  the  scire  facias,  althdugh 
the  form  of  the  plea  be  not  shewn  in  the  record. 

This  case  was  founded  on  a  proceeding  in  Mo- 
bile Circuit  court,  by  scire  facias,  against  bail.  The 
record  brought  up,  by  error,  in  favor  of  the  defend- 
ant below,  showed  a  judgment  against  Clements,  the 
bail,  on  plea  withdrawn.  The  question  was,  admit- 
ting the  scire  facias,  to  be  defective,  could  it  be 
reached  in  error,  after  a  judgment  on  plea  with- 
drawn. 

Elliott,  for  the  plaintiff — HitcJicock  contra. 
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Lipscomb,  C.  J. — This  was  a  judgment  on  a  scire 
facias,  against  Clements,  as  bail,  for  the  appearance 
of  one  Grant.  The  scire  facias,  according  to  the 
22ole,p'case  °f  Toulmin  vs.  Bennet  and  Laidlow,*  decided  at 
this  term,  is  cqnfessedly  defective  and  bad ;  and,  if 
the  judgment  had  been  on  demurrer,  or  by  default, 
for  the  want  of  an  appearance,  we  would,  doubtless, 
reverse  it.  But,  the  record  shows,  that  the  defen- 
dant appeared ;  and,  that  he  withdrew  his  plea,  and 
said  nothing,  in  bar,  or  preclusion  of  the  plaintiff's 
right  of  action. 

This  judgment,  although  it  cannot  be,  strictly,  a 
confession — yet.  it  cannot,  by  any  sound  reason,  be 
distinguished  from  one,  respecting  its  effect,  as  a 
waiver  of  defence.  The  defendant,  after  having  ap- 
peared, and  plead,  withdraws  his  defence,  and  says 
nothing  against  the  plaintiff's  right  to  a  judgment. 
This,  it  seems  to  me,  was  an  implied  consent,  to  the 
judgment.  The  right  to  object  to  the  deficiency  of 
the  scire  facias,  was  one,  that  belonged  to  the  defen- 
dant— it  was  competent  for  him  to  waive  it,  and  to  de- 
t  cline  claiming  any  advantage  from  such  defect:  and, 
we  must  conclude,  from  the  record,  that  such  was  the 
fact. 

The  form  of  the  plea,  that  was  withdrawn,  by 
the  defendant,  is  not  disclosed  by  the  record ;  but  it 
is  fair  to  infer,  that  it  was  such  as  would  have  brought 
the  defects  of  the  scire  facias,  to  the  view  of  the 
court.  The  aspect  of  the  case  would  not  be 
materially  changed,  if  the  record  had  shown  that  the 
defendant  had  demurred  to  the  scire  facias,  on  the 
ground  of  its  insufficiency,  and  had,  afterwards,  with- 
drawn the  demurrer,  and  let  judgment  be  rendered 
against  him.     It  would  only  show  more  palpably, 
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impropriety  of  permitting  such  defence  to  be  set  up, 
in  this  court,  after  it  had  been  waived,  in  the  court 
below. 

It  is  the  opinion  of  the  court,  that  the  judgment 
must  be  affirmed. 

Taylor,  J. — The  simple  inquiry,  in  this  case,  is, 
whether  the  record  shows  a  waiver  of  the  defects  in 
the  scire  facias  ;  Jor,  it  has  already  been  decided,  du- 
ring the  present* term,  that  a  scire  facias,  like  the  one 
in  this  case,  contains  no  cause  of  action. 

The  part  of  the  record,  which,  it  is  contended, 
has  this  effect,  immediately  precedes  the  judgment, 
and  is  in  the  following  words :  "  Came  the  said  par-  , 
ties,  by  their  attornies,  and  the  defendant  withdraws 
his  plea,  and  says  nothing,  in  bar  or  preclusion  of 
the  said  plaintiff's  action." 

It  is  insisted,  that  the  act  of  (the  defendant,  in  this 
instance,  is  tantamount  to  a  confession  of  judgment. 
If  it  be  so,  there  can  be  no  doubt,  but  the  judgment 
should  be  affirmed :  for,  our  statute  declares,  "that 
judgment  on  confession,  shall  amount  to  a  release  of 
errors."  But,  I  can  perceive  nothing  analagous  to  a 
confession  of  judgment,  in  this  case. 

We  must  infer,  that  the  defendant  regularly  ap- 
peared and  pleaded,  (though  no  plea  is  contained  in 
the  record,)  and  when  the  case  was  called  for  trial, 
because  he  was  not  prepared  to  sustain  it,  withdrew 
his  plea.  Could  he  have  intended,  by  so  doing,  to 
have  acknowledged  the  sufficiency  of  the  scire  facias1. 
I  cannot  think  so.  It  appears  to  me  much  more  pro- 
bable, he  intended  to  save  costs;  for,  although  the 
additional  cost,  if  he  had  proceeded  to  try  upon  his 
plea,  might  have  been  inconsiderable,  yet*  they  would 
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have  been  something,  and   uselessly,  incurred,  if  he 
was  perfectly  aware  that  he   could   not  succeed   in 
his  defence.      He  may   have  been  induced  to  waive 
his  defence  before  a  jury,  from   a  confidence  of  suc- 
cess by  objecting  to  the  scire  facias.     Had  he  pro- 
ceeded to  trial,  on  his  plea,  and  been  unsuccessful, 
it  is  admitted,   he  would   not   have  been  precluded 
frpm  objecting  to  the  su-lnciency  of  the  scire  facias. 
And  would  there  not  have  been  eq;ial  reason  for  the 
opinion,  that  he  admitted  the  plaintiff's  right  of  ac- 
tion, by  putting  his  defence  upon  a  plea,  which  a  ju- 
ry found  to  be  untrue,  as  by  withdrawing  that  'plea, 
when  he  became  convinced  he  fcould  not  support  it.7 
It  does  seem  to  me,  that  the  withdrawal  of  the  plea 
ought  to  have  no  effect,  and  that  the  case  stands  in 
precisely  the  same  situation,  that  it  would  have  done, 
had  there  been  the  usual  judgment,  by  ?rihil  dicit, 
without  any  plea  having  been  filed.     In  either  case, 
there  would  have  been  an  appearance,  and  in  neither, 
a  defence. 

A  judgment  by  default,  admits  the  cause  of  action 
stated  in  the  declaration  :  but  if  there  be  no  cause  of 
action  there,  none  is  admitted.  So,  a  judgment  by 
nihil  dicit,  admits  the  regular  service  of  process,  and 
the  cause  of  action  contained  in  the  declaration ;  but 
it  surely  does  not  admit  a  judgment  to  be  right,  when 
there  is  nothing  upon  which  to  ground  it. 

When  there  is  a  confession  of  judgment,  it  is  the 
confession  which  sustains  the  judgment,  and  it  is  per- 
fectly immaterial  whether  there  have  been  any  pre- 
vious proceedings  in  the  court,  or  not ;  not  so  in  the 
judgment  by  nihil  dicit.  It  is  true  the  defendant 
contests  nothing,  but  he  leaves  it  incumbent  upon 
the  plaintiff,  regularly  to  prosecute  and  make  out  his 
case. 
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It  seems  to  me,  to  he  a  great  departure  from  all 
authority,  to  put  this  judgment,  and  one  f>y  confes- 
sion upon  the  same  footing. 

But  it  is  said  that  the  case  of  JIM  vs.  Lambert  and 
brothers*  supports  the  doctrine  contended  for.  In  ■Minor'* 
that  case,  the  contested  point  was,  whether  the  judg- 
ment of  the  Circuit  court  was  by  nihil  dicit,  or  con- 
fession. In  the  opinion, it  is  said',  "on  these  forms, 
(those  of  confession  of  judgment  in  Wenlworth  and 
Tidd,)  the  entry  is.  f  that  he  cannot  deny  the  afore- 
said action  oi  the  said  plaintiff,  nor  but  that  he  owes,' 
&c.  The  entry  in  this-  case  is,  'that  he  can  not 
gainsay  the  plaintiff's  right  of  action.9  Words, 
which  convey  the  same  idea,  and  were,  no  doubt,  so 
intended  by  the  party  on  whose  behalf  they  were 

118001." 

It  is  thus  perfectly  evident  that  this  court  consid- 
ered the  judgment  in  the  case  of  Hill  vs.  Lambert  and 
brothers,  to  be  by  confession  ;  but  that  is  not  pretend- 
ed in  the  one  we  are  considering. 

I  think  the  judgment  should  be  reversed. 
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PorUr. 

I12£-2ffl  BARTON  versus  M'KINNEY'S  Adm'rs. 

1.  The  statutes  of  this  State,  authorising  security  for  costs,  do 
not  prescribe  the  manner  in  which  it  shall  be  given;  and  one, 
of  whom  such  security  is  required,  may  legally  execute  a 
bond,  in  compliance  with  the  law  —and  judgment,  on  motion, 
may  be  had  against  him  on  the  bond. 

2.  Under  the  9th  section  of  the  act  of  1807,*  authorising  judg- 
ments, on  motion,  against  sureties,  for  costs,  it  is  not  requir- 
ed that  notice  should  be  given  to  the  surety:  and  when  such 
notice  is  given,  it  is  not  error  that  the  judgment  is  rendered 
on  a  different  day,  than  that  on  which  the  notice  states  the 
motion  will  be  made. 

3.  In  a  proceeding,  by  motion;  against  a  surety  for  costs,  under 
the  statute,  nothing  will  be  taken  bv  intendment;  and  every 
fact  must  appear  in  the  record,  necessary  to  insure  a  reco- 
very. 

4.  So,  it  must  appear  that  the  non-residence  of  the  plaintiff,  in 
the  suit,  of  whom  security  be  required,  f»  the  cause  of  the 
suretyship. 

In  this  case,  Barton,  the  surety  of  John  M'Kinncy's 
executors,  having  executed  a  bond  to  the  defendants 
in  error,  under  a  notice,  issued  under  the  statute,  re- 
quiring security  for  costs,  a  judgment,  on  motion,  on 
the  bond,  was  rendered  against  him,  in  Tuskaloosa 
Circuit  court.  The  record  showed,  that  a  suit  was 
pending  in  that  court  between  John  M'Kinney's ex- 
ecutors, and  the  administrators  of  Alfred  M'Kinney; 
and-that  the  latter  required  security  for  costs,  which 
had  been  given,  as  ajjove  described.  It  did  not  ap- 
pear, howuver,  that  the  plaintiffs  were  non-residents, 
or  that  the  court  had  permitted  the  securiiy  to  be 
given  on  that  ground.     The  plaintiffs  in  error  relitxl 
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on  many  alleged  irregularities,  which  appear  in  the 
opinion  of  the  court. 

Stewart,  for  plaintiff—  Wilson  and  Ellis,  contra. 

Taylor,  J.— In  this  case,  judgment  was  rendered 
by  the  Circuit  court  of  Tuskaloosa  county,  upon  mo- 
tion, for  $135  25,  against  the  plaintiff  in  error,  who 
was  defendant  below,  "as  security  for  the  plaintiffs, 
for  costs*  in  the  case,  wherein  the  executors  of  John 
M'Kinney  were  plaintiffs,  and  the  administrators  of 
Alfred  M'Kinney,  were  defendants. 

The  record  contains  a  notice  by  the  defendants  in 
this  court,  who  were  the  plaintiffs  below,  to  the  plain- 
tiff in  error,  Barton,  that  they  should  move,  "on 
Monday,  of  the  second  week  of  the  Tuskaloosa  Circuit 
court,  which  court  will  be  holden,  &c,  for  judgment 
against  you,  for  the  amount  of  costs  awarded  us,  and 
also  for  the  fees  due  to  the  officers  of  the  said  court, 
upon  a  judgment  rendered  in  our  favor,  for  costs,  at 
the  March  term  of  the  said  Tuskaloosa  Circuit  court, 
held  in  1827,  wherein  Bertj.  Dickinson,  James  M'Kin- 
ney  and  Sarah  W  Kinney,  executors  of  John  M'Kin- 
ney,  deceased,  (and  who  were  non-residents,)  were 
plaintiffs,  and  we,  John  R.  Drish,  administrator,  in 
riojht  of  his  wife,  Sarah  R.  Drish,  late  Sarah  R.  M'- 
Kinney,  administratrix  of  Alfred  M Kinney,  deceased, 
wece  defendants;  in  which  case  you  were  the  .plain- 
tiffs' security  for  costs,  and  the  same  has,  not  been 
paid." 

The  notice  was  executed  bv  the  sheriff,  on  the 
27th  March,  1830,  and  at  the  next  term,  a  judgment 
was  rendered  in  these  words: 

"  And  now,  at  this  day,  that  is  to  say,  at  the  term 
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of  said  court,  held  on  the  first  Monday  after  the  fourth 
Monday  in  March,  in  the  year  last  aforesaid.  In 
this  case,  (to  wit,  in  the  case  of  John  WKinnei/s  ex- 
ecutors, vs.  Alfred  M*  Kinney's  administrators,  afore- 
said,) a  motion  having  been  made,  on  a  preceding 
day  of  the  present  term,  for  a  judgment  against  Seth 
Barton,  who  had  been  entered  as  security  for  costs, 
as  appears  by  his  bond,  filed  of  record;  and  it  fur- 
ther appearing  that  said  costs  have  not  been  paid. — 
It  is  therefore  considered^  that  the  said  defendants, 
administrators,  as  aforesaid,  recover  of  said  Seth  Bar- 
ton, the  sum  of  one  hundred  and  thirty-five  dollars, 
and  twenty-five  cents,  the  costs  aforesaid. " 

The  bond,  on  which  the  motion  was  made,  is  copi- 
ed into  the  record.  It  is  executed  to  the  plaintiffs 
for  the  sum  of -five  hundred  dollars.  The  condition 
recites  the  suit  o(Joh?i  W  Kinney's  executors,  against 
the  defendants  in  error*,  and  concludes  as  follows: — 
14  Now,  if,  on  the  final  determination  of  said  suit,  the 
said  Seth  Barton,  shall  well  and  truly  pay  and  satis- 
fy all  of  the  costs,  which  may  be  adjudged  to  the  said 
S'irah  R.  Dnsh,  administratrix,  and  John  R.  Drish, 
administrator,  as  aforesaid,  against  the  plaintiffs  afore- 
•  said  in  said  cause,  then  this  obligation  to  \>e  void, 
otherwise  to  remain  in  full  force  and  virtue."  Here 
the  record  ends. 

I  have  probably  been  unnecessarily  minute,  in 
extracting  from  the  record;  but  as  it  is  short  I  pre- 
ferred doing  so,  to  secure  distinctness,  in  the  applica- 
tion of  the  opinion,  to  which  we  have  arrived,  to  the 
facts  as  they  appear  in  it. 

The  only  statute  which  authorises  judgments  up- 
on motion,  against  securities  for  costs,  is  the  9th 
section  of  an  act,  entitled  "  an  act  establishing  the 
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fees  or  the  several  officers  therein  named, "  passed 
in  February,  1607.  That  secti'on  is  in  the  words 
following,  to  wit:  "That  every  action  at  common 
law,  or  suit  in  chahcery,  commenced  in  the  name  of 
any  person  residing  out  of  this  territory,  shall  be  dis- 
missed, if  security  be  not  given,  with  the  clerk  of  the 
court,  from  whence  the  process  shall  issue,  or  where- 
in it  shall  be  depending,  within  sixty  days  after  no- 
tice shall,  at  any  time  during  such  non-residence, 
have  been  given  to  the  plaintiff,  or  this  attorney,  by 
some  person  interested,  that  such  security  is  requir- 
ed for  the  payment  of  the  costs,  which  may  be  award- 
ed to  the  defendant,  and  also  of  the  fees  that  are,  or 
may  become,  due  to  the  officers  of  the  court;  and 
after  security  shall  he  so  given,  and  the  fees  not  paid 
at  the  time  the  same  become  due,  it  shall,  and*  may, 
be  lawful,  for  the  court  in  which  the  cause  was  com- 
menced, to  enter  up  judgment,  on  -motion,  against 
such  security,  and  award  execution  accordingly." 

There  are  five  assignments  of  error,  but  as  the 
fourth  is  a  general  one,  it  will  not  be  considered. 

The  first  is — "  The  said  Barton,  was  not  lawfully 
bound  for  the  costs  of  said  suit." 

The  manner  in  which  a  security  shall  bind  him- 
self for  the  costs,  is  not  prescribed  in  the  section 
which  has  been  recited,  nor  in  any  other  act.  I  can 
perceive  no  objection  to  the  security  giving  bond, 
for  the  payment  of  the  costs  which  may  be  incurred 
in  the  case.  It  certainly  is  not  the  only  way  in 
which  he  may  bind  himself;  during  term  time,  it 
maybe  done,  and  probably  most  conveniently,  in  the 
form  of  a  recognizance,  or  simple  acknowledgment 
of  his  suretyship,  on  the  record.  But  the  act  of  1807, 
evidently  contemplates  the  giving  security  in  the  re- 
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cess,  as  well  as  in  term  time*,  as  it  may  be  required 
by  sixty  days'  notice,  and  in  a  case  of  thin  kind, 
there  could  be  no  better  mode  devised,  nor  probably 
so  good  a  one,  as  by  bond. 

The  second  assignment  is — "the  motion  was  ir- 
regular, and  should  not  have  been  heard,  by  the 
court."' 

Under  this  assignment,  the  plaintiff  in  error  con- 
tends that,  as  the  notice  was,  t\iat  the  motion  would 
be  made  on  the  second  Monday  of  the  term,  the  re- 
cord should  show  that  it  was  so  made,  and  not  doing 
so,  there  is  error  in  this. 

The  statute,  above  recited  does  not  require  that, 
notice  shall  be  given  at  all.  The  security  seems  to 
be  considered  as  always  in  court,  ready  to  defend  the 
"  motion  whenever  it  may  be  made;  or  the  record  is 
viewed  as  conclusive  evidence  of  his  indebtedness. 
I  do  not  think  it  necessary  that  any  notice  should- 
have  been  given,  and  the  circumstance  that  one  was 
given  can  make'no  difference.  If,  from  any  cause, 
the  plaintiff  below,  failed  to  move  for  judgment,  on 
the  day  specified,  his  right  to  make  the  motion  with- 
out notice  continued  unimpaired,  and  he  might  pro- 
ceed to  exercise  it. 

The  thircl  assignment  is,  "The  said  Barton  was 
not  subject  to  I  ho  summary  remedy,  by  motion  on 
said  bond."  What  has  been  said,  on  the  first  assign- 
ment, has,  in  a  great  measure,  anticipated  this.  If 
an  obligation,  by  bond,  is  embraced  by  the  statute, 
of  course,  the  mode  of  recovery,  prescribed  by  it,  in- 
.  eludes  that  kind  of  obligation,  also. 

The  fifth  assignment  is  as  follows:  "The  facts  as 
stated  in  the  record,  did  not  warrant  the  court  below, 
•   in  rendering  judgment  against  said  Barton." 
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This  court  has  often  decided,  what  shall  appear  in 
the  record,  in  one  of  these  summary  proceedings; 
and,  it  has  uniformly  been  determined,  that  nothing 
will  be  taken,  by  intendment;  but  every  material 
fact  must  appear  in  the  proceedings  of  the  inferior 
court. 

The  case  of  Logwood ct  al.  vs.  Bank  of ' Hjintsville? .Miner'sR 
may  be  viewed  as  a  leading  one.  It  was  the  first  in23 
time,  and  the  principles  settled  by  it,  have  always 
been  adhered  to.  In  that  case,  tt  was  objected,  that 
the  record  did  not  show,  that  the  plaintiff  in  error, 
who  had  been  the  defendant  below,  had  received  ten 
days'  notice;  nor,  that  the  certificate  of  the  president 
of  the  bank,  was  produced  in  court,  as  evidence 
of  the  bona  fide  interest  of  the  bank.  The  part  of 
the  charter,  applicable  to  this  objection,  was  in  the 
following  words :  "  If  any  person  or  persons  shall  be 
indebted  to  said  corporation,  as  maker  or  indorser  of 
any  note,  bill,  or  bond,  expressly  made  negotiable  and 
payable,  at  said  bank,  and  shall  delay  payment  there-  • 
of,  it  shall  be  lawful,  for  the  corporation,  after  hav- 
ing given,  at  least  ten  days'  notice  thereof,  and  pro- 
ducing, to  the  court,  before  whom  the  motion  is  made, 
the  certificate  of  the  president  of  the  bank,  that  the 
debt  is  really,  and  bona  fide,  the  property  of  the  bank,  * 
to  move  for  judgment  againt  such  debtor  or  debtors," 
&c. 

On  this  point,  the  court  said,  "  The  record  states, 
that,  'it  further  appearing  according  to  the  statute, 
in  such  case  made,  that  the  defendants  have  been  duly 
notified,  of  this  motion,'  &,c.  The  charter1  of  the 
bank  requires,  that  ten  days'  notice  shall  be  given. 
How  is  it  to  be  given  ?  By  the  corporation,  in  its 
corporate  capacity,  and  under  its  common  seal,  by 
which,  only,  it  can  act  and  be  known. 
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"  It  does  not  appear,  from  any  thing  in  the  record, 
that  the  notice  was  so  given,  unless  the  court  are  so 
to  intend,  (as  insisted,  by  the  counsel  for  the  batik,) 
from  the  words,  "duly  notified/7  in  the  record.  In 
proceedings,  according  to  the.  course  of  the  common 
law,  many  defects  in  the  record,  will,  after  judgment, 
be  cured,  by  the  doctrine  of  intendment.  But, 
wherever  a  summary  remedy  is  given,  by  statute,  those 
who  wish  to  avail  themselves  of  it,  must  be  confin- 
ed strictly  to  its  provisions,  and  shall  take  nothing  by 
intendment.  The  supervising  court  cannot  infer, 
that  notice,  as  required  by  law,  has  been  given,  un- 
less it  so  appears  in  the  record.  Not  *o  require  this, 
would  be  to  surrender  to  the  court  below,  the  pow- 
er to  judge,  without  appeal,  of  all  the  proceedings 
had  before  it. 

™  What  has  been  said,  with  regard  to  the  notice, 
may,  with  equal  propriety,  be  applied  to  the  certifi- 
cate." 
*Miner'sR      In  the  cases  of  Childress  vs.  M'Gehee?  and  Yancey 
*ib.  i7i    and  others  vs.  Hankins,h  the  same  doctrines  are  main- 
tained. 

In  the  latter,  case,  the  entry  was  thus:  "It ap- 
pearing to  the  satisfaction  of  the  court,  upon  the  ap- 
pearance of  the  parties,  by  their  attornies,  that  due 
notice  has  been  given ;  arid,  that  the  sheriff,"  (Yan- 
cey,) "is  liable  for  the  amount  of  the  following,  exe- 
cution, to  wit : 

John  Hanlcins      }  Judgment, $153  35 

vs.  •     f  Costs, 12  62£ 


j 


Patterson  Rogers, 

$165  97j 
u  Whereupon,  it  is  considered  by  the  court,  that 
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the  plaintiff  do  recover  against  the  said  John  Yancey, 
late  sheriff;  James  Pickens,  Mozea  Rosseau,  and 
John  Fisher,  his  securities,  the  sum  of  one  hundred 
and  fifty-three  dollars,"  &c. 

The  court,  in  this  case,  say,  "  in  the  case  of  Log- 
wood and  others  vs.  the  Bank  of  Huntsville,  this  court 
recognised  as  an  acknowledged  principle,  which  will 
»ot.be  controverted,  that,  wherever  a  summary  reme- 
dy is  given  by  statute,  those  who  would  avail  them- 
selves of  such  Statute,  must  be  confined  strictly  to 
its  terms,  and  shall  take  nothing  by  intendment. 

"  By  adverting  to  the  several  acts  of  assembly/ 
authorising  a  recovery,  by  motion,  against  a  sheriff, 
and  his  securities,  for  delinquencies,  of  the  nature  of 
that,  which  seems  to  have  been  here  charged;  we 
find,  that  the  motion  must  be  made,  in  the  court 
from  which  the  execution  issued :  that  three  days' 
notice^  must  be  given  to  the  defendants:  that  juris- 
diction, in  this  mode,  can  be  exercised,  only,  where 
the  sheriff,  having  received  the  execution,  fails 
to  make  due  and  timely  return  thereon;  or,  fails,  on 
proper  demand,  to  pay  over  the  money,  which  he  has 
collected,  by  virtue  of  the  execution. 

"From  the  principles  above  stated,  it  follows,  that 
the  facts  or  circumstances,  which  these  statutes  have 
made  essential  to  the  exercise  of  the  summary  juris- 
diction, should  be  set  forth  in  the  record;  so  that  the 
appellate  court  may  see,  that  the  delinquency  charg- 
ed, was  such,  as  could  be  inquired  into,  on  motion  : 
and  that  this  motion  has  been  made  before  the  par- 
ticular court,  empowered  to  hear  and  determine  it."  ' 

Let  us  apply  these  decisions,  to  the  present  case. 

The  statute  authorises  security  for  costs,  to  be  re- 
quired of  a  non-resident  plaintiff,  and,  if  the.fees 
vol.  3.  36 
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are  not  paid  at  the  time  they  become  due,  judgment 
may  be  entered  up,  on  motion,  against,  the  security. 

Nothing,  we  have  seen,  by  ihe  decisions,  so  copi- 
ously quoted  from*  can  be  taken  by  intendment, 
against  the  defendant.  It,  therefore,  cannot  be  in- 
ferred, from  the  bond,  that  the  plaintiffs  in  the  action, 
for  the  costs  of  which,  the  plaintiff  in  error  became 
bound,  as  security,  were  non-residents.  It  is  insist- 
ed, that  this  is  a  necessary  consequence,  as  such  se- 
curity can  only  be  required  from  non-residents. — 
Even  were  this  admitted,  it  would  not  aid  the  defen- 
dants in 'error:  they  must  bring  themselves,  "by  the 
record,"  within  the  provisions  of  the  statute.  It 
should  appear,  that  the  non- residence  of  the  plain- 
tiffs in  thocase,  to  secure  the  costs  of  which,  the 
bond  was  given,  was  the  cause  of  its  execution  — 
Neither  does  it  appear  by  the  record,  that  the  suit, 
for  the  costs  of  which,  Barton  was  security,  had 
been  terminated ;  or,  in  the  language  of  the  statute, 
that,  "  the  fees  were  due,  and  unpaid. u  • 

The  counsel  for  the  defendants  in  error,  insist, 
that  the  motion  may  be  made,  against  the  security, 
pending  the  action,  for  the  costs  which  have  accrued. 
However  that  might  be,  in  cases,  usually,  (but  my 
opinion,  as  respects  them,  would  be  different,)  it 
surely  cannot  be  so,  in  this  instance,  when  the  bond 
sued  on,  binds  the  security  to  pay,  "  on  the  final  de- 
termination of  the  suit."  It  should,  therefore,  be 
shown,  by  ^the  record,  that  the  suit  was  finally  de- 
termined ;  and,  that  costs  bad  been  adjudged  against 
the  plaintiffs,  for  whom  Barton  was  the  security. — 
The  amount  of  the  costs,  for  which  the  security  was 
liable,  should,  also,  appear  to  have  been  proved. 

It  is  possible,  if  this  were  the  only  defect,  enough 
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might  be  gleaned  out  of  the  record,  to  sustain  the 
judgment.  The  eftry  states,  that  the  motion  had 
been  made,  against  the  plaintiff  in  error,  as  security 
for  the  costs,  in  the  case  of  John  MJ  Kinney's  ezWs  vs. 
Alfred  M' Kinney's  adm'rs;  immediately  after  which, 
the  judgment  succeeds, thus,  "it  is,  therefore,  consi- 
dered that  the  said  defendants,  administrators,  as 
aforesaid,  recover  of  said  Seth  Barton,  the  sum  of 
one  hundred,  and  thirty-five  dollars  and  twenty-five 
cents,  the  costs,  aforesaid."  The  amount  of  costs 
roust  have  been  ascertained,  by  proof;  though,  even 
this  opinion,  is  liable  to  the  objection,  that  it  is  arriv- 
ed at  "  by  intendment."  We  have  to  infer,  that  the 
amount  of  the  costs  was  proved  to  the  court ,  else, 
it  could  notv  have  been  known :  and,  I  should  hesi- 
tate, after  the  decisions  which  have  been  referred  to, 
before  I  would  come  to  this  conclusion.  It  might 
have  a  tendency  to  disturb  previous,  and  uniform 
determinations,  which,  unless  they  have  been  evi- 
dently wrong,  should  be  carefully  avoided.  It  would 
have  been  very  easy  to  make  the  record  speak,  a 
language,  which  could  not  be  misuuderstood. 
The  judgment  is  reversed. 
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WILLIAMS  et  al.  versus  BERRY  et  al. 

1.  Where  a  bill  for  an  injunction,  together  with  the  answer,  are 
submitted  to  the  Chancellor,  on  a  motion  to  dissolve;  and 
it  appears  that  the  bill  contains  equity,  if  verified,  to  authorise 
relief;  but  the  answer  denies  the  material  allegations;  then 
the  injunction  should  be  dissolved:  and,  if  desired,  by  the  com- 
plainant, the  cause  should  be  set  for  hearing,  on  bill,  answer 
and  proofs—of  forms*,  be  at  once,  dismissed. 

2.  But,  notwithstanding  a  motion  be  submitted  to  dissolve,  on  bill 
and  answer,  alone,  if  the  court  be  satisfied,  that  the  case  as 
presented  by  the  bill,  docs  not  contain  sufficient  equity  to  au- 
thorise relief;  then  the  injunction  may  be  dissolved,  and  the 
bill  dismissed,  without  consulting  the  complainant. 

3.  The  statutes  of  this  State,  having  authorised  the  trial  of  con- 
troversies, for  sums  under  fifty  dollars,  originating  before 
justices  of  the  peace,  to  be  had,  upon  the  justice  and  equity 
of  the  case — Chancery  will  not  interfere  in  such  cases,  where 
justice  does  not  most  obviously  demand  it;  and,  even  then, 
only  in  cases,  exceeding  twenty  dollars. 

This  was'  a  bill  in  Chancery,  filed  by  Williams, 
in  Tuskaloosa  Circuit  court;  the  object  of  which, 
?vas  to  enjoin  a  judgment  at  law. 

The  facts,  material  here  to  be  stated,  were,  that 
Williams,  having  executed  a  note  to  Berry,  for  nine 
dollars,  the  latter,  for  the  use  of  Wright,  recovered 
a  judgment  thereon,  before  a  justice  of  the  peace; 
which  judgment  was,  afterwards,  affirmed,  by  the 
Circuit  court,  on  appeal.  Before  the  justice  of  the 
peace,  on  the  trial,  as  well  as  before  the  Circuit 
court,  Williams  relied  npon  an  off-set,  being  a  note  of 
Berry,  for  twenty-seven  dollars,  which  had  been  trans- 
ferred, by  delivery,  to  him,  Williams,  by.one  Per- 
kins, before  the  note  of  Williams  had  been  assigned 
to  Wright.  The  off-set  was  disallowed,  on  the 
ground,  (as  was  alleged,  in  the  bill,  but  denied,  in 
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the  answer,)  that  no  regular  and  formal  transfer  of 
the  note,  had  been  made  to  Williams  ;  and,  that  any 
interest  he  held  therein,  was  only  equitable.  , 

To  establish  this  oflf-sdt,  and,  to  enjoin  the  judg- 
ment, the  bill  was  filed.  On  a  motion  to  dissolve 
the  injunction,  the  bill  and  answer  were  submitted  to 
the  court;  and  upon  which  the  Chancellor  rendered 
a  final  decree — for  a  dissolution  of  the  injunction, 
and  dismissal  of  the  bill. 

Williams,  to  reverse  this  decree,  with  his  surety, 
prosecuted  a  writ  of  error  to  this  court. 

Crabby  for  complainant — Ellis,  contra. 

Saffold,  J. — This,  was  a  proceeding  in  chancery, 
for  an  injunction.  The  bill  charges,  that,  on  the  6th 
of  March,  182S,  the  complainant,  Williams,  execut- 
ed his  promissory  nole  for  nine  dollars,  payable  thir- 
ty days  thereafter,  to  the  defendant,  Berry,  or  bearer: 
that  afterwards,  during  the  same  month,  Williams 
purchased  of  Perkins,  a  note,  executed  by  Berry,  for 
the  sum  of  $27  50,  dated  the  5th  of  March,  same 
year,  payable  five  days  after  date,  to  said  Perkins, 
and  received  a  transfer  thereof  by  delivery.  That 
afterwards,  in  the  same  month,  the  complainant, 
Williams,  received  notice,  for  the  first  time,  of  the 
transfer  of  said  first  described  note,  by  the  defendant, 
Berry,  to  one  Martin  Binion,  and  also,  afterwards, 
on  the  same  day,  was  informed,  that  the  defendant, 
Wright,  had  purchased  it.  That  afterwards  said 
Wright  instituted  a  suit,  before  a  justice  of  the  peace, 
on  the  same  note,  in  the  name  of  Berry,  for  his  use, 
against  said  Williams ;  in  which  suit  the  then  plain- 
tiff, recovered  judgment  for  the  amount  of  the  note ; 
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from  which  Williams  appealed  to  the  Circuit  court, 
with  Perkins  as  security.  That  on  the  trial  of  said 
appeal,  Williams  offered,  as  a  set-off,  the  said  last'de- 
scribed  note,  transferred  to  him  as  aforesaid,  which 
the  presiding  judge  rejected,  on  the  ground  that  it 
was,  at  best,  but  an  equitable  set-off,  and  gave  judg- 
ment against  the  appellant  and  his  security,  on  the 
appeal  bond,  for  the  sum  of  nine  dollars  debt,  and 
sixty-six  dollars  damages,  and  costs,  amounting  to 
about  forty-three  dollars.  The  complainant  further 
represents,  that  Berry  is  reputed  to  be,  and  to  have 
been, during  all  the  time  referred  to,  insolvent,  which 
he  believes  to  be  true;  and  that  execution  had  issued 
on  said  judgment  against  his  property. 

The  prayer  of  the  bill  is,  that  the  defendants  should 
answer,  fully,  the  allegations  thereof;  and  that  so 
much  of  the  note  which  had  been  transferred  to  Wil- 
liams, by  Perkins,  should  be  setoff  against  the  de- 
mand for  Which  judgment  had  been  rendered,  as 
would  satisfy  the  same,  and  that  an  injunction  should 
issue  to  stay  the  execution,  tyc. 

The  injunction  was  granted  accordingly.  The 
defendant,  Wright  answered  the  bill  separately ;  af- 
ter which  his  counsel  moved  a  dissolution  of  the  in- 
junction; which  motion,  on  bill  and  answer^was  sub- 
mitted by  the  parties,  for  the  decision  of  the  court. 
On  this  submission,  the  court  rendered  a  final  decree; 
declaring  that  the  answer  denied  all  the  material 
facts  of  the  bill;  and  decreeing  a  dissolution  of. the 
injunction.  It  was  also  decreed,  that  the  bill  should 
be  dismissed  for  want  of  equity,  and  that  the  com- 
plainant pay  all  the  costs  of  the  suit. 

This  decree  is  the  cause  assigned  for  error. 

The  answer  materially  varies  the  facts  of  the  case; 
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among  other  things,  it  denies  that  the  ground  of  the 
decision  of  the  circuit  court,  in  rejecting  the  offered 
set-off,  was  that  assumed  by  the  bill.  On  ,the  con- 
trary, it  is  averred,  that  the  court  decided  that  the 
note  of  Berry,  from  the  facts  of  the  case,  could  not, 
in  any  point  of  view,  be  received  as  a  set-off.  The 
answer  further  denies  all  the  most  essential  facts  re- 
lied upon  by  the  complainant  for  the  injunction. — 
The  answer  is  insisted  upon  in  argument,  as  well  as 
the  want  of  equity  in  the  bill,  as  the  grounds  ifor  sus- 
taining the  decree  now  sought  to  be  reversed.  It 
may,  however,  be  remarked,  that  the  ground  of  de- 
cision, as  declared  by  the  Circuit  court,  can  have 
little  or  no  influence  on  the  present  decision;  there- 
fore, it  is  unnecessary  to  investigate  the  contested 
fact,  as  to  the  principle  of  the  decision,  on  the  trial 
of  the  appeal  relative  Jo  the  set-off.  If  it  appear  to 
this  court,  from  the  facts  of  the  case,  that  the  set-off 
was  not  legally  admissible,  the  rejection  must  be 
sustained,  so  far  as  this  court  is  authorised,  in  this 
form,  to  reverse  that  decision,  however  different 
may  be  the  -views  governing  this  court,  from  those 
which  influence  the  decision:  but  inquiry  respect- 
ing the  legality  of  the  rejection,  is  precluded,  from 
the  circumstance,  that  the  decision  of  the  Circuit 
dourt,  on  the  appeal,  has  not  been  brought  up  in  any 
legal  mode  for  revision  here :  on  the  contrary,  the 
complainant  has  evinced  his  acquiesence  therein, 
by  resorting  to  chancery,  instead  of  an  appeal  or  writ 
of  error. 

The  correct  rule  of  chancery  practice  is  conceived 
to  be,  that  if  an  injunction  bill,  and  the  answer,  be 
submitted  to  the  chancellor,  on  mere  motion  to  dis- 
solve the  injunction ;  and  it  appear  that  the  bill  con- 


288 


CASES  DETERMINED 


WILLIAMS  ct  al.  vs.  berry  et  al. 


tains  sufficient  equity,  if  ultimately  verified,  to  au- 
thorise relief  in  chancery,  but  the  answer  has  denied 
the  truth  of  the  material  allegations,  then  the  injunc- 
tion should  be  dissolved,  and,  if  desired  by  the  com- 
plainant, the  cause  should  be  set  down  for  hearing  o» 
bill,  answer  and  proofs.  If  {his  be  not  desired,  the 
bill  may  at  once  be  dismissed.  But,  notwithstand- 
ing, the .  motion  may  have  been  to  dissolve,  on  bill 
and  answer,  alone,-if  the  court  be  satisfied,  that  the 
case,  as  presented  by  the  bill,  does  not  contain  suffi- 
cient equity,  to  warrant  relief  in  chancery,  then, 
there  can  be  no  error,  in  dissolving'  the  injunction, 
and  dismissing  the  bill,  for  that  cause,  without  con- 
sulting the  complainant,  as  was  done  in  this  case. 

Here,  however,  as  the  main  exceptionMo  the  de- 
cree, relates  to  the  dismissal  of  the  bill,-  before  the 
complainant  had  an  opportunity  of  offering  proof, 
in  support  of  it;  and,  before  the  cause  had  been  sub- 
mitted, for  final  hearing — the  proper,  and  only  ma- 
terial inquiry,  is,  whether  or  not,  the  bill,  indepen- 
dent of  the  answer,  contains  equity,  authorising  the 
relief,  sought. 

The  note  to  Berry,  which  was  transferred  to  Wright, 
and  on  which  the  suit  was  originally  brought,  was 
made  payable  to  Berry,  or  bearer,  was  transferred, 
by  delivery,  to  Wright/and  was  only  for  nine  dol- 
lars. It  is  not  charged,  that  Williams  held  any  set- 
off against  Berry,  at  the  time  of  the  transfer  of  this 
small  note,  by  the  latter,  to  Wright;  but,  it  is  admit- 
ted, and  alleged,  as  a  ground  of  relief,  that  Berry 
then  was,  and  has  ever  since  remained  insolvent. — 
If,  therefore,  the  note  offered,  as  a  set-off,  was  obtain- 
ed by  Williams,  before  he  had  notice  of  the  assign- 
ment of  his  note  to  Wright,  but  after  the  assignment 
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had,  in  fact,  been  made/ (and  which  is  to  Williams,  the 
most  favorable  inference,  that  can  be  drawn  from  his 
bill,)  equity  would  not  necessarily  require  an  allow* 
ance  of  tbe  set  off.  Nor  would  it,  if  the  note  offer- 
ed as  such  had  been  legally  assigned  to  Williams, 
which  seems  not  to  have  been  done,  as  the  note  was 
payable  to  Perkins  alone — not  to  him  or  bearer — and 
was  transferred  by  delivery  merely.  In  the  latter 
case,  the  statute  would  have  entitled  the  defendant 
to  the  set-off,  though  the  equity  may  have  been  equal, 
or,  it  may  have  preponderated  against  him,  accord^ 
ing  to  the  circumstances  of  the  case. 

In  a  case  where  equity  is  equal,  and  either  party 
has  a  legal  advantage,  chancery  will  not  interfere,  to 
deprive  him  of  it.  Here,  if  the  equity  is  balanc- 
ed, the  defendants  have  the  legal  advantage — either 
on  the  ground,  that  the  set-off  was  not  admissible  at 
law  ;  or*  if  it  was,  then,  on  the  ground,  that  the  com- 
plainants did  not  prosecute  error,  from  the  decision 
rejecting  it. 

If  it  be  admitted  that  Williams,  as  possessor  of 
the  note  drawn  by  Berry,  payable  to  Perkins,  held 
an  equitable  interest  therein,  against  Berry,  it  dqps 
not  follow,  that  he  thereby  acquired  any  equitable 
demand  against  Wright,  to  whom  Berry  had  assign- 
ed his  note  ;  or  against  the  note,  after  being  so  as- 
signed. But,  from  the  views  of  the  court,  in  refer- 
ence to  the  amount  in  contest,  it  is  unnecessary  fur- 
ther to  investigate  the  abstract  principle  of  equity; 
or  the  consequence,  of  the  suit  before  xthe  magis- 
trate, having  been  instituted  in  the  name  of  Berry, 
for  the  use  of  Wright,  when  it  should  have  been  in 
the  narpe  of  the  latter,  the  legal  bearer.  The  amount 
vol.  3.  37 
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is  conceived,  to  be  an  insuperable  objection,  to  the 
interposition  of  chancery.  The  sum  sued  for,  be- 
ing not  more  than  about  one  fourth  of  the  amount 
of  the  costs  that  must  necessarily  arise,  in  the  pro- 
secution of  a  suit  in  chancery,  this  is  obviously  an 
inexpedient  remedy.  It  was,  doubtless,  from  a  con- 
viction of  this,  that  the  statute  has  authorised  jus- 
tices of  the  peace,  in  trials  before  them,  where  the 
sum  claimed,  does  not  exceed  twenty  dollars,  to  ex- 
amine the  plaintiff  and  defendant  on  oath ;  and  to 
give  judgments,  as  to  them  the  right  of  the  cause 
may  appear.  If  an  appeal  be  taken,  (which  is  a 
matter  of  right,  in  all  cases,  even  to  the  Circuit 
court,)  the  principle  is  entirely  clear ;  and,  it  is  the 
uniform  practice,  to  conduct  the  trial,  on  appeal,  in 
the  same  manner,  as  authorised  before  the  mages- 
trate;  and,  this  trial  is  directed  to  be,  by  the  judge, 
without  the  intervention  of  a  jury  :  in  cases  of  the 
same  amount,  where  the  sum  exceeds  twenty  dollars, 
the  court  shall  try  the  appeal  de  novo,  as  any  other 
•TouiDrg  cause»  iQ  the  same  court,  on  issue  joined. a  Pursu- 
5ii  ing  the  same  object,  of  dispensing  with  the  necessi- 
ty of  resorting  to  Chancery;  and,  avoiding  injustice 
by  defeat  or  delay,  for  causes,  not  effecting   the  me- 

k  TU'sl     too 

1  '  'rits  of  controversies  for  small  sums,  the  act  of  1819,b 
has  provided,  "  that,  in  cases  of  appeals  from  judg- 
ments of  justices  of  the  peace,  the  court,  before  whom 
such  appeal  shall  be  brought,  shall  proceed  to  try 
the  same,  according  to  the  justice  and  equity  of  the 
case,  without  regarding  any  defect  in  the  warrant, 
capias,  summons,  or  other  proceeding,  of  the  justice 
of  the  peace,  before  whom  the  same  was  tried."  As 
equitable  rights  cannot  be  in  direct  opposition  to 
those  that  are  legal,  except,  in  the  form  and  manner 
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of  adjudicating  them,  and  in  the  rules  of  Evidence; 
it  is  conceived,  that  the  statutes  referred  to,  were 
intended,  to  secure  to  the  parties,  ih  suits,  under  fifty 
dollars,  originating  before  justices  of  the  peace,  all 
the  justice  and  equity,  to  \vhich  they  are  entitled — 
especially,  where  the  amount  in  controversy,  does  not 
exceed  twenty  dollars;  and,  where  the  parties  are 
competent  to  give  evidence,  as  other  witnesses.  If,  * 
in  any  such  case,  the  regular  interposition  of  chan- 
cery can  be  allowed,  we  think  it  can  only  be,  where 
the  sum  exceeds  twenty  dollars — excluding  the  tes- 
timony qf  the  parties:  and  where,  under  peculiar  cir- 
cumstances, j  ust ice  obviously  demands  the  interference. 
That,  the  statutes  referred  to,  particularly  the  last, 
not  only 'cures  informality  and  defects,  in  the  pro- 
ceedings of  the  magistrate,  but  authorises  the  jus- 
tice of  the  peace  and  the  appellate  court,  to  deter- 
mine the  right,  according  to  the  principles  of  equity 
and  justice. 

As  respects  the  cost  of  this  litigation,  previous  to 
obtaining  the  injunction,  though  it  exceed  four-fold 
the  amount  of  the  debt  sued  for,  it  does  not  appear, 
to  be  legally  or  equitably,  chargeable  to  these  de- 
fendants ;  but,  to  have  arisen  from  the  complainants' 
fruitless  efforts,  to  establish  the  set-off — consequent- 
ly it  cannot  be  considered,  in  determining  the  ade- 
quacy of  the  sum,  for  chancery  c'ognizanee. 

This  objection,  respecting  the  amount  in  contro- 
versy, is  recognised,  in  the  State  of  New  York,  in 
the  cases  of  Moore  vs.  Lyttle?  and  Fullerton  vs.  ^&-,4John  Ch 
son.b  It  is  there  held,  that  chancery  will  not  inter- 183 
pose,  in  claims  under  fifty  dollars,  cognizable  before 
/  justices  of  the  peace,  or  the  courts  of  common  pleas: 
that  they  are   competent  to  de^rmine  their  equity. 
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We  consider  our  tribunals,  for  the  trial  of  small 
sums,  no  less  Competent;  and,  the  objection  no  less 
available,  here. 

In  the  latter  case,  referred  to,  the  New  York 
Chancellor  remarks,  "It  is  too  expensive,  and  conse- 
quently, oppressive,  to  sue  in  this  court — except,  in 
special  cases,  for  so  small  a  sum  as  twenty-eight  dol- 
lars." A  similar  doctrine  is  understood  to  prevail, 
in  most  of  the  States  of  the  Union,  and  in  Eng- 
land. 

In  as  much,  then,  as  there  was  no  sufficient  cause 
presented  by  the  bill,  to  authorise  relief  in  chance- 
ry, we  think  there  was  no  error,  in  dismissing  tho 
bill,  under  the  circumstances,  and  in  the  manner  iu 
which  it  was  done :  therefore,  the  decreS-  must  be 
affirmed. 
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1.  The  statute  of  1807,*  authorising  the  issuance  of  a  commis- 
sion, to  take  testimony,  in  cases  of  iion-residonce,  &c. ;  does 
not  strictly  require  a  written  affidavit,  to  be  filed. 

2.  While  this  court  is  disposed,  however,  to  sustain  the  practice 
of  filing  written  affidavits,  in  such  case,  yet  particular  strict- 
ness will  not  be  required,  in  the  manner  of  drawing  them. 

3.  So,  where  an  affidavit  set  out  the  non-residence  of  a  witness, 
by  stating  that  he  resided  in  the  "city  of  New  Fork;"  the 
court  held,  that  his  non-residence  was  sufficiently  shewn,  as 
the  city  of  New  York  would  be  presumed  to  be  in  the  State  of 
New  York,  in  cases  of  this  character. 

In  error  from  Madison  Circuit  court.  - 
In  this  case,  the  plaintiff  in  support  of  his  action, 
below,  offered  to  read  the  deposition  of  a  witness, - 
taken  under  a  commission,  as  directed  by  the  sta- 
tute.    The  defendant  objected,  on  the  ground  of  the! 
insufficiency  of  the  affidavit,  upon  which  the  com- 
mission had  issued:  and  the  particular  objection  was, 
that  the  residence  of  the  witness  was  stated  to  have' 
been  in  "the  city  of  New  York;"  and,  it  was  said, 
that  this  was  no  showing,  under  oath,  of  non-resi- 
dence ;  because  the  court  could  not  presume,  that  the 
city  of  New  York,  was  in  the  State  of  New  York. 
The  objection  was  sustained,  and  the  plaintiff  took 
a  writ  of  error,  here. 

S.  Parsons,  for  plaintiff — Hopkins,  contra. 

Lipscomb,  C.  J.— On  the  trial  of  this  case,  before 
the  Circuit  court,  the  plaintiff  offered  to  read,  in  eyi- 
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dence,  the  deposition  of  H.  Westervelt,  taken  under  a 
commission  issued  for  that  purpose,  founded  on  the 
following  affidavit :  , 

"John  Boardman,  the  plaintiff  in  this  suit,  being 
duly  swo'rn,  maketU  oath,  and  saith  that  the  testimo- 
ny of  H.  Westervelt,  notary  public,  residing  in  the 
city  of  New  York,  is  material  to  this  deponent,  on 
the  trial  of  this  cause  ;  and,  he  prays  that  a  commis- 
sion issue,  to  take  the  deposition  of  the  said  H.  West- 
ervelt, to  be  read  in  evidence,  on  the  trial." 

The  sufficiency  of  this  affidavit  was  objected  to, 
on  the  ground,  that  it  does  not  show,  that  the  wit- 
ness, H.  Westervelt,  resides  out  of  the  limits  of  this 
State;  and  the  objection  was  sustained,  by  the  court. 
The  law,  under  which  the  affidavit  was  made,  and 
.  the  commission  issued,  is  in  the  following  words — 
"When  a  person,  who  may  be  a  witness  in  any 
cause,  in  any  of  the  said  courts,  [the  courts  of  the  terri- 
tory,] shall  reside  out  of  the  limits  of  the  said  ter- 
ritory.: or,  shall,  by  reason  of  age,  or  bodily  infirmi- 
ty, or  any  other  cause,  be  incapable  of  attending,  to 
give  his  or  her  testimony  in  "court— oath  thereof,  be- 
ing made,  to  any  judge,  justice,  or  clerk  of  the  court, 
wherein  such  cause  is  depending;  such  judge,  jus- 
tice, or  clerk,  is  hereby  empowered  to  issue,  or  or- 
der the  clerk  of  the  court,  wherein  such  cause  is  de- 
pending, to  issue  a  commission,"  &c. 

It  was  objected  to  the  affidavit,  that  the  law  only 
authorised  a  deposition  to  be  taken,  on  the  ground  of 
the  non-residence  of  the  witness;  and,  that  the  court 
could  not  judicially  know,  that  the  city  of  New 
York  named  in  the  plaintiff's  affidavit,  is  in  the 
•4  Bam.  &  State  of  New  York;  and  the  case,  ex  parte  Deybel,* 
A,dm  is  relied  on. 
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This  case,  was  heard  on  the' return  to  a  writ  of 
habeas  corpus;  Deybel,  the  prisoner,  had  been  im- 
pressed as  a  seaman,  under  the  59  George  3,  chap. 
121,  sec.  1.  The  statute  provides,  that  a  mariner,  a 
subject  of  his  majesty,  fouud  on  board  a  vessel,  with- 
in Four  leagues  of  the  coast,  between  the  North  Fore- 
land and  Beachy  Head,  or  within  eight  leagues 
of  any  other  part  of  the  coast,  may  be  properly  de- 
tained in  custody.  The  return  stated,  that  the  pris- 
oner was  found  within  eight  leagues  of  that  part  of 
the  Qoast  of  Great  Britain,  called  Suffolk;  that  is  to 
say,  within  eight  leagues  of  Orfordness,  in  the  coun- 
ty of  Suffolk  :  Bayley,  Justice,  said  that,  "  the  court 
could  not  judicially  know,  whether  Orfordness,  which 
is  averred  to  be  a  part  of  the  county  of  Suffolk,  may 
not  be  an  isolated  part  of  it,  situated  on  the  coast, 
'between  the  North  Foreland  and  Beachy  head ;  and 
if  so,  there  is  nothing  on  this  return  to  show,  that 
the  vessel  was  discovered  within  the  limits  mention- 
ed, in  the  act  of  parliament.  He  stated,  that,  in  these 
cases,  when  the  subject  was  deprived  of  his  liberty, 
the  greatest  strictness  was  required.  The  other 
Judges  concurred,  and  the  prisoner  was  discharged. 

In  the  case  of  Kearney  v.  King?  it  was  ruled,  that  »2  Bam.  & 
the  court  could  not  judicially  know,  that  Dublin,  nam- 
ed in  a  "bill  of  exchange,  was  Dublin,  in  Ireland,  with- 
out a  special  averment.  But  these  cases  are  believ- 
ed to  be,  in  principle,  materially  different  from  the 
one  under  our  consideration.  In  the  first,  the  judge 
assigns  as  a  reason  for  so  much  strictness,  that  it  is 
a  question  involving  the  liberty  of  the  subject,  and, 
that,  in  such  cases,  the  greatest  strictness  ought  al- 
ways to  be  required.  The  other  case  was  one,  that, 
from  the  rules  of  pleading,  it  was  necessary,  for  the 
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purpose  of  fixing  the  rales  of  exchange,  to  aver,  that 
Dublin   was  in  Ireland.     It  may  be  laid  down  as  a 
rule,  that  whenever  locality  is  essential  to  give  juris- 
diction, or  .materially  influences  the  matter  in  con- 
troversy, strict  prooff  would   generally  be  required. 
But,  when  the  question   only  relates  to  the  remedy, 
more  liberality  would  be  indulged.  v  This  case  is  not 
one  of  jurisdiction,  nor  is  it  one  that  would  material- 
ly influence  a  right  of  recovery ;  it  is  only  a  question 
of  admissibility  of  testimony.     The  statute*  does  not 
^oui.Dig.  reqU;re  that  tjie  pjace  0f  the  residence  of  the  non- 
resident should   be  ascertained,  by  the  oath  of  the 
party  obtaining  the   commission.     It  is  sufficient  if 
he  resides  out  of  this  state.     The  statute  does  not  even 
require  that  the  oath  should  be  in  writing,  but  it  is 
the  practice  to  make  and   file  an  affidavit,  and,  per- 
haps, the  practice  ought  ;o  be  sustained.     I  only  al- 
lude to  this  circumstance,  to  show,  that  not  much 
stress  should  be  placed  on  the   peculiar  wording  of 
the  affidavit.     If  it  shows,  t6  a  common  intent,  that 
the  witness  resides  out  of  this  State,  it  ought  to  be 
sufficient.      Now   if  there  even   was  a  place  called 
New  York,  in  Alabama,  as  suggested,  when  the  city 
of  New  York  is  named,  there  can  be  no  doubt  as  to 
the  place  meant;  that  city  is  too  much  distinguished 
to  permit  the  mind  to  linger  a  moment;  and  to  it  the 
title  would,  at  once,  be  appropriated. 

We  believe  that  the  testimony  ought  to  have  been 
received.  The  judgment  must  be  reversed,  and  the 
cause  remanded. 
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1.  A  complainant  in  Chancery,  cannot  object,  in  error,  that  the 
court  below  decreed,  without  making  new  parties,  when  the 
answer  of  the  defendant  disclosed,  that  there  were  other  par- 
ties. 

2.  Where  a  case  in  Chancery  is  heard  on  bill  and  answer,  alone, 
the  answer  must  be  taken  as  true,  whether  responsive  to  the 
bill  or  not. 

This*  was  a  bill  filed  on  the  Chancery  side  of  Mon- 
roe Circuit  court,  by  the  plaintiffs  in  error ;  the  ob- 
ject of  which  was  .to  obtain  an  injunction  against 
certain  judgments  at  law,  rendered  against  the  com- 
plainants. 

The  bill  charged  certain  payments,  to  the  agents 
or  attornies  of  the  defendants,  upon  the  judgment 
of  the  latter  against  the  former:  together  with  oth- 
er facts,  not  material  in  the  history  of  the  case — as 
it  was  decided.  Armstrong  answered,  alone,  show- 
ing that  the  firm  of  Armstrong,  Mallory  &  Co.  was 
composed  of  certain  persons,  one  of  whom,  had  sold 
out  his  interest ;  and,  that  he,  Armstrong,  was  the 
surviving  copartner  of  the  purchaser  of  that  interest: 
he  also  admitted  certain  payments  charged  in  the 
bill. 

On  a  final  hearing  of  the  cause,  upon  the  bill  and 
answer,  the  judgments  were  enjoined  as  to  the  amount 
charged  in  the  bill,  to  have  been  paid ;  and  dissolv- 
ed as  to  the  residue  of  the  judgments  at  law.  ^ 

Many  circumstances  were  set  out  in  the  record, 
which  are  not  necessary  to  be  detailed  in  the  cause ; 
inasmuch  as  it  was  decided  upon  facts,  peculiar  to  it;  . 
and,  upon  the  points — first,  that  the  Chancellor  de- 
vol.  3.  38 
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creed,  without  making  new  parties,  when  the  an- 
swer showed,  that  other  parties  were  connected  with 
the  transaction ;  and,  secopd,  upon  the  decree,  as 
made  upon  the  bill  and  answer  alone. 

Bagby,  for  complainant — A.  B.  Cooper,  contra. 

Taylor,  J. — This  suit,  in  Chancery,  was  institut- 
ed by  the  plaintiffs  in  error,  for  the  purpose  of  ob- 
taining a  decree,  perpetually  enjoining*  so  much  of  a 
judgment  at  law,  recovered  against  them,  by  the  de- 
fendants, as  they  alleged  they  had  paid. 

The  bill  alleges,  that  the  plaintiff,.  Lowry,  had 
paid  to  Patton,  the  lawyer  first  employed  by  the  de- 
fendants, two  thousand  seven  hundred  and  fifty  dol- 
lars, at  one  time,  four  hundred  dollars,  at  another,  and 
delivered  torhim,  besides,  forty-three  bales  of  cotton, 
to  be  shipped  to  the  defendants,  the  nett  proceeds  of 
which  were  seven  hundred  and  sixty-three  dollars; 
that,  after  the  payment  of  those  sums,  the  manage- 
ment of  the  business  had  been  placed  in  the  hands 
of  Crawford  &  Hitchcock,  who  were  enforcing^  the 
collection  of  a  larger  sum  than  was  due. 

Armstrong  is  the  only  defendant  who  lias  answer- 
ed :  he  alleges,  that  the  firm  of  Armstrong,  Mallory 
&  Co.  had  been  composed  of  himself,  John  H.  Mal- 
lory and  David  W-  Crawford ;  that  the  interest  of 
Mallory  had  been  purchased  out,  by  Crawford  and 
himself,  after  which  Crawford  had  died,  leaving  him 
the  only  surviving  partner.  He  admits  the  pay- 
ments of  the  money  and  cotton,  alleged  in  the  bill, 
and  that  the  complainants  were  correct,  as  respected 
the  proceeds  of  the  cotton;  and  he  introduces  the 
Statement  of  Mr.  Crawford,  one  of  the  attornies,  who 
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had  the  management  of  thg  business,  to  shofr  the 
amount  then  due.  This  statement  charges  the  com- 
plainants with  three  judgments,  and  the  amount  of 
damages  rendered  by  this  court,  upon  the  affirmance 
of  each*  and  interest — amounting,  in  the  whole,  to 
four  thousand  four  hundred  and  ninety-seven  dollars 
and  forty-six  and  a  half  cents;  and  credits  them  with 
the  payment  of  two  thousand  seven  hundred  and 
fifty  dollars,  and  the  cotton,  at  seven  hundred  and 
sixty-three  dollars ;  but  omits  the  four  hundred  dol- 
lar payment. 

The  bill  was  sworn  to,  in  October,  1827 ;  at  Feb- 
ruary term  1828,  an  order  of  publication  was  made 
against  Mallory.  It  does  not  appear,  when  the  an- 
swer of  Armstrong  was  filed :  it  was  sworn '  to,  in 
Madison  county  (the  suit  was  pending  in  Monroe,) 
on  the  8th  October,  1828.  / 

At  the  October  term,  1828,  a  final  decree  was  ren- 
dered, perpetually  enjoining  the  whole  amount  alleg- 
ed, by  the  bill,  to  have  been  paid,  dissolving  the  in- 
junction, for  "  the  residue  of  the  judgments  at  law," 
.and  decreeing  costs  against  the  defendants. 

Several  assignments  of  error  are  made,  the  first 
of  which,  is,  that  "the  court  erred,  in  finally  dispos- 
ing of  the  cause,  upou  the  coming  in  of  .the  answer  of 
Armstrong,  when  it  appears,  from  said  answer,  that 
there  were  other  defendants  who  ought  to  have  been 
made  parties,  and  whose  answers  were  material  to  the 
rights  of  the  complainants." 

The  answer  certainly  does  not  show,  that  any  per- 
son should  have  been  made  a  defendant,  beside  Arm- 
strong ;  but,  entirely  the  contrary.  It  states,  that 
Mallory  had  been  bought  out,  and  had   no  interest; 
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that  Crawford  was  dead,  and  the  defendant,  Arm- 
strong, the  only  surviving  partner.  But,  if  it  did 
appear,  from  the  answer,  that  other  persons  should 
have  been  made  parties  defendants,  it  devolved  upon 
the  plaintiffs,  and  not  the  defendants,  to  have  this 
done ;  and,  they  cannot  come  here  to  correct  their 
own  errors. 

The  second  assignment,  is,  "  the  court  erred,  in 
admitting  the  statement  alleged,  in  the  defendants' 
answer,  to  have  been  made  out  and  furnished  by 
William  Crawford  esq.,  when  no  part  of  the  bill  al- 
leges any  transaction  between  the  complainants  and 
said  Crawford,  in  relation  to  the  business  between 
theui  and  the  said  Armstrong,  Mallory  &  Co." 

As  to  the  admission  of  this  statement,  the  court 
had  nothing  to  do  with  it.  It  was  inserted  in  the 
answer,  which  we  must  suppose  was  filed,  in  the 
usual  way;  no  part  of  it  was  ever  excepted  to,  and 
thus  brought  before  the  court  for  its  action  upon,  it. 
Therefore,  if  the  insertion  of  this  statement  was  im- 
pertinent, no  opportunity  was  afforded  to  the  court, 
to  order  it  to  be  stricken  out. 

Third  assignment. — "  The  court  erred,  in  receiv- 
ing the  statement  of  Crawford,  as  evidence,  of  the 
amount  of  the  proceeds  of  forty-three  bales  of  cotton; 
but  should  have  compelled  the  defendants  to  pro- 
duce a  regular  account  of  the  sales  of  said  cotton." 

It  does  not  appear,  from  this  decree,  that  the  state- 
ment of  Mr.  Crawford,  had  any  influence  upon  the 
decree  of  the  court.  The  complainant,  Lowry  ,in  the 
bill,  states,  that  he  has  been  informed,  and  believes,  the 
nett  proceeds  of  the  cotton,  were,  seven  hundred  and 
sixty-three  dollars,  the  same  amount  which  they  are 
credited  at,  in  the  statement,  and  which  is  allowed 
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in  the  decree.  Whether  the  statement  in  the  bill, 
or  that  in  the  answer  produced  the  decree,  it  is  un- 
necessary to  enquire,  as  they  correspond,  precisely. 
In  addition  to  this,  the  case  was  finally  heard,  on 
the  bill  and  and  answer.  It  has  been  heretofore  de- 
cided, by  this  court,  that,  on  such  hearing,  the  alle- 
gations of  the  answer,  are  to  be  received  as  true, 
whether  responsive  or  not.  And,  besides'the  state- 
ment of  Mr.  Crawford,  the  defendants  admitted,  in 
their  answer,  the  allegation  in  the  bill,  with  respect  to 
the  cotton. 

Fourth  assignment. — "  The  court  erred,  in  receiv- 
ing the  statement  of  said  Crawford,  as  evidence,  of 
the  amount  due  ficpm  Lowry  and  M'Connell,  to  Arm- 
strong, Mallory  &  Co.,  when  it  appears,  from  the 
answer  of  the  defendants,  that  the  balance,  if  any, 
was  in  judgment,  and  of  record." 

It  does  not  appear,  that  the  statement  was  so  re- 
ceived. The  court  decreed  in  favor  of  the  complainants, 
for  the  several  sutns  claimed  by  them,  and  dissolved 
the  injunction  for  the  remainder,  leaving  it  to  the 
clerk,  to  ascertain  what  that  remainder  was.  If  there 
were  none,  of  course,  no  execution  could  issue  against 
the  plaintiffs  in  error. 

Fifth  assignment. — "  The  court  erred  in  blending 
several  judgments  at  law,  when  the  complainants,  by 
the  bill  only  sought  to  be  relieved  from  one  judg- 
ment.'' 

We  can  perceive  no  such  blending.  It  is  true, 
the  decree  dissolves  thje  injunction,  "as  to  the  resi- 
due of  the  judgments"  This  may  have  been  a 
slip  of  the  pen,  or  a  mistake  in  copying.  But,  if  it 
were  intended,  'no  injunction  can  be  dissolved 
which  was  never  granted.     If  only  one  judgment 


302  CASES  DETERMINED 


SHEFFIELD  OS.  PARSONS. 


was  enjoined,  that  one,  alone  will  be  affected  by  the 
decree. 

The  decree  of  the  Circuit  court  is  affirmed,  at  the 
cost  of  the  plaintiffs  in  error. 


Lipscomb,  C.  J.,  not  sitting* 


SHEFFIELD  versus  PARSONS. 

1.  The  tonnage  duty  levied  on  vessels,  entering  the  port  of  Mo- 
bile, as  prescribed  in  the  ninth  section  of  the  act  of  1822, 
entitled  "an  act,  for  the  government  of  the  port  and  harbor  of 
Mobile,"  was  an  infraction  of  the  constitution  of  the  United 
States.  % 

This  action  was  commenced  by  the  harbor  mas- 
ter of  the  port  of  Mobile,  before  a  justice  of  the 
peace,  to  recover  a  tonnage  duty  of  three  cents  per 
ton,  as  laid  by  the  act  of  1822,  on  vessels  entering 
Mobile  harbor.  The  judgment  rendered  by  the  jus- 
tice, in  favor  of  the  defendant,  was  affirmed  by  the 
Circuit  court,  and  was  removed  to  this  court,  by  writ 
of  error.  The  question  was  upon  the  constitution- 
ality of  the  act. 

Elliott  and  Crawford,  for  the  plaintiff. 
Gordon  and  Goldthrvaite,  contra. 

Saffold,  J. — The  suit  was  brought  before  a  jus- 
tice of  the  peace,  for  the  county  of  Mobile.,  by  the 
present  plaintiff,  against  the  defendant,  as  master  of 
the  ship,  Triton,  to  recover  nine  dollars  and  twenty- 
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nine  cents,  which  the  plaintiff,  who  was,  at  the 
time,  harbor  master  for  the  port  and  harbor  of  Mo- 
bile, claimed  for  his  fees,  as  such;  which  sum  was 
the  amount  of  tonnage,  due  on  the  ship,  calculated 
at  three  cents  per  ton.  This,  the  plaintiff  claimed 
by  virtue  of  the  ninth  section  of  the  act  of  the  ge- 
neral assembly  entitled,  "  an  act,  for  the  government 
df  the  port  and  harbor  of  Mobile,"  passed  in  Decem- 
ber, 1822. 

The  ship,  while  lying  in  the  bay  of  Mobile,  re- 
ceived her  cargo  frtfm  the  city,  by  means  of  lighters, 
but  was  not,  at  any  time,  wittiin  the  corporate  limits 
of  the  city,  nor  made  fast  at  any  of  the  wharves. 

The  justice  gave  judgment  for  the  defendant. 

On  appeal  to  the  circuit  court,  a  judgment,  pro  for- 
ma, was  there,  rendered,  also,  for  the  defendant;  from 
which  the  appeal  to  this  court  was  taker\. 

A  statement  of  the  facts,  as  above  given,  in  the 
nature  of  a  case  agreed,  accompanies  the  record,  that 
this  court  may  settle  the  construction  of  the  above 
recited  statute,  and  pronounce,  whether  or  not,  the 
said  ninth  section  is  repugnant  to  the  constitution 
of  the  United  States. 

The  statute  provides,  that  "the  harbor-master 
shall  have  power  to  demand  and  receive,  from  the  com- 
mander, owners,  or  consignees,  or  either  of  them,  of 
every  ship  or  vessel  that  may  enter  the  port  of  Mo- 
bile, and  load,  unload,  or  make  fast  to  any  of  the 
wharves,  within  the  limits  of  said  city,  at  and  after 
the  rate  of  three  cents  per  ton — to  be  computed 
from  the  tonnage,  expressed  in  the  register  of  such 
ships,  or  vessels,  respectively,  and  no  more." 

The  restriction  in  the  constitution  which  this  du- 
ty is  supposed  to  violate,  is,a  that  "no  State  shall, •Art.i:$io. 
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without  the  consent  of  congress,  lay  any  impost,  or 
duties,  on  imports  or  exports  except,  what  may  be 
absolutely  necessary  for  executing  its  inspection  laws; 
and  the  nett  produce  of  all  duties  and  imposts,  laid 
by  any  State,  on  imports  and  exports,  shall  be  for 
the  use  of  the  treasury  of  the  Lmited  States;  and  all 
such  laws  shall  be  subject  to  the  revision  and  con- 
trol of  the  congress.  No  State  shall,without  the  con- 
sent of  congress,  lay  any  duty  of  tonnage,  keep  troops, 
or  ships  of  war,  in  time  of  peace,  enter  into  any 
agreement  or  compact  with  another  State,  or  with  a 
foreign  power,  or  engage  in  war,  unless  actually  in- 
vaded; or  in  such  imminent  danger,  as  will  not  ad- 
mit of  delay." 

So  much  only  of  the  foregoing  restriction  as  relates 
to  the  power  of  the  States,  to  "  lay  any  duty  of  ton- 
nage/' has  a  direct  application  to  the  question  under 
consideration  ;  but  I  present  it,  with  the  context,  that 
the  full  meaning  and  intent  of  the  particular  inhibi- 
tion may  more  clearly  appear.  I  interpret  the  word 
duty ,2^  here  used,  to  signify  tax,  customer  toll.  This, 
it  seems,  no  State  is  authorised  to  lay  on  the 
tonnage  of  any  vessel,  without  the  consent  of  con- 
gress, for  any  purpose.  Such  consent,  it  is  not  pre- 
tended, has  been  obtained. 

Could  the  first  clause  in  the  general  prohibition, 
as  quoted,  extend  its  influence  to  the  latter,  so  as  to 
apply  the  exception  respecting  such  duties  as  may 
be  absolutely  necessary^  for  executing  the  inspection 
laws,  to  this  duty  of  tonnage,  such  does  not  appear, 
to  have  been  its  object.  On  the  contrary,  it  is  de- 
clared, by  the  act,  to  be  for  loading  and  unloading, 
or  making  fast  to  any  of  the  wharves;  and,  is  charg- 
ed by  the  appellant,  as  a  demand,  in  the  nature  of 
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fees  for  the  use  of  the  harbor  master.  This,  too,  js 
equally  chargeable  by  the  act,  whether  any  services, 
in  the  particular  case,  be  required  of,  or  rendered  by 
him,  or  the  wardens,  or  not :  and,  whether  the  ves- 
sel has  fentered,  the  corporate  limits  of  the  city,  or 
not.  In  this  case,  neither  appears  to  have  been 
done. 

But,  it  is  necessary  to  mark  the  distinction,  made 
in  the  constitution,  between  the  right  to  lay  any  im- 
posts or  duties  on  exports  or  imports,  andthe  right  to 
lay  any  duty  of  tonnage.  Without  the  consent  of 
congress,  the  State  may  lay  the  former,  so  far  as 
"may  be  absolutely  necessary,  for  executing  its  in- 
spection laws;"  but,  "no'  State  shall,  without  the 
consent  of  congress,  lay  any  duty  of  tonnage,"  keep 
troops  or  ships  of  'war,  in  time  of  peace,  enter  into 
any  agreement  dr  compact  with  another  State,  or 
with  ^foreign  power,  or  engage  in  war,  unless,  ac- 
tually invaded,  or  in  such  imminent  danger,  as  wjll 
not  admit  of  delay."  The  inhibition,  against  lay- 
ing any  duty  of  tonnage,  is  placed  on  the  same  ground, 
and  is  no  less  absolute,  than  that  against  keeping 
troops  or  ships  of  war,  forming  compacts,  or  engag- 
ing in  war,  Unless,  under  the  special  circumstances 
referred  to.  The  constitution  recognises  a  distinc- 
tion between  imposts  or  duties,  on  specific  commodi- 
ties, imported  or  exported,  and  the  more  general  du- 
ty, of  tonnage,  on  the  contents  of  vessels ;  for,  while 
it  provides,  that,  without  the  consent  of  congress,  the 
latter  shall,  under  nocircumstaaces,  be  laid,  it  autho- 
rises the  former,  for  the  purpose  of  executing  the  in- 
spection laws.  But,  even  when  laid  for  this  object, 
it  is  declared,  that  the  nett  produce  of  all  such  du- 
ties, "shall  be  for  the  use  of  the  treasury  of  the 
vol.  3.  39 
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United  States,"  and  that  "all  such  laws  shall  be  sub 
ject  to  the  control  and  revision  of  the  congress." 

It  is  suggested,  in  behalf  of  the  appellant,  that 
the  inhibition  was  only  intended,  to  restrict  the  States, 
from  laying  any  duty  upon  tonnage,  for  their  own 
benefit,  or  to  provide  a  revenue. 
*  Admitting,  as' I  presume  to  be  true,  that  this  was 
one  of  the  prominent  objects,  I  cannot  suppose  it  to  have 
beenthe  only  one.  The  principle  of  the  distinction 
will  equally  apply  to  toll  or  duties  laid  for  any  other 
plurpose :  in  proportion  to  the  amount,  the  effect  on 
commerce  would  be  the  same,  whatever  be  its  appli- 
cation. The  general  design,  I  apprehend  to  have 
been,  to  deny  to  the  States,  the  power  to  clog  or  bur- 
den commerce,  or  subject  it  to  restrictions,  beyond 
the  necessary  expense  of  inspection,  except,  accord- 
ing to  the  discretion  of  congress.  If  it  be  conceded 
that  the  State  can  thus  lay  duties,  to  compensate  the 
harbor  master,  would  not  the  prineiple  authorise 
compensation  to  the  wardens,  and  all  the  pilots,  in 
the  same  way  ?  And,  might  not  a  variety  of  other 
expenses  be  provided  for,  in  like  manner — among 
others,  the  support  of  a  city  hospital?  If  a  duty 
of  three  cents  per  ton,  be' authorised,  without  any 
particular  services  rendered,  why  not  ten  ox  fifty,  to 
meet  the  various  objects  alluded  to;  and,  under  such 
diversified  appropriations,  how  would  it  be  possible 
to  calculate  "the  nett  produce  of  all  duties  and  im- 
posts," which  the  constitution  declares,  shall  be  due 
to  the  treasury  of  the  United  States? 

Compensation  chargeable  against  the  commanders, 
owners  or  consignees  6f  vessels  entering  the  port,  for 
particular  services,  necessarily  rendered,  or  specially 
fequested,  should   be  viewed  in  a  different  light— 


JANUAKY  TERM,  1833.  qq7 


SHEFFIELD  VS.  PARSONS. 


Then,  there  would  be  something  in  the  nature  of  a 
quid  pro  quo — a  criterion,  by  which  unreasonable  ex- 
actions could  be  avoided ;  and  something,  by  which 
to  distinguish  such  charges  from  imposts  or  duties. 

Hence,  lam  of  opinion,  that  though  the  judicia- 
ry should  be  ever  cautious  and  diffident,  in  determin- 
ing an  act  of  the  legislature  repugnant  to  the  con- 
stition  of  either  the  State  or  the  United  States — on 
the  contrary,  tfct  they  should  be  reconciled,  if  pos- 
sible— yet,  if  theV  be  found,  clearly  irreconcilable, 
and  the  question  purely  judicial,  not  political,  it  is 
conceded,  that  courts  of  justice  must  yield  to  the 
paramount  authority.  Therefore,  without  examining 
the  subject  farther,  as  the  case  has  been  submitted 
without  argument,  I  am  of  opinion,  the  federal  con- 
stitution prohibits  the  tonnage- duty  claimed;  and, 
that  the  judgment  of  the  court  below,  must  be  af* 
firmed.     Such  is  the  opinion  of  the  court. 
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CU5ESENBERRY  versus  THE  STATE. 

1.  The  statute  of  1831,*  prescribing  the  mode  of  selecting  jur- 
ors in  capital  cases,  ejmb races  within  its  provisions  only  the 
two  grounds — of  opinion,  formed  and  expressed  from  a  know- 
ledge  of  facts;  and  upon  rumor. 

2.  But,  this  statute  does  not  embrace  the  whole  ground  of  chal- 
lenge, on  account  of  pre-conceived  and  expressed  opinion. 

3.  An  opinion  formed  by  a  juror,  upon  facts  not  personally 
known,  but  well  authenticated,  by  witnesses  or  others,  in 
whom  he  placed  confidence ;  would  not  be  included  in  the 
term  rumor,  as  used  in  the  statute. 

4.  So,  it  is  a  good  ground  for  the  challenge  of  a  juror  for  cause, 
in  a  criminal  case,  that  he  had  formed  and  expressed  an  opi- 
nion, upon  information,  derived  from  a* person  in  whom  he 
had  confidence — the  latter  having  received  his  information 
from  a  witness. 

5.  On  a  trial  for  murder,  evidence  of  the  good  or  bad  character 
of  tho  deceased,  is  not  admissible,  except  in  cases  where  the 
killing  is  attended  by  circumstances  to  create  a  doubt  of  its 
character. 

£.  As,  where  it  appears,  that  the  slayor  has  been  actuated,  in 
the  commission  of  the  offence,  by  the  principle  of  self-de- 
fence, or  by  some  other  fact  that  would  excuse  the  offence. 

7.  So,  the  rejection  of  evidence  of  the  bad  character  of  tne 
slain  person,  is  not  error,  where  the  record  does  not  show  a 
state  of  facts,  to  warrant  its  admission. 

Quesenberry  was  indicted  in  Jackson  Circuit 
court,  for  the  murder  of  one  Lewis;  and  was  fodnd 
guilty,  and  condemned.  In  relation  to  questions  of 
law,  raised  in  the  progress  of  the  trial*,  the  Circuit  court 
reserved  the  points,  as  novel  and  difficult. 

The  first  point  raised,  here,  under  the  reservation 
of  the  presiding  judge,  was,  as  to  the  right  of  chal- 
lenge to  a  jur6r. 


•Sec  Aikin'B  Digest,  page  122,  $50. 
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The  record  showed,,  that  one  Perkins,  on  having 
the  question  propounded  to  him,  whether  he  had 
formed  or  expressed  an  opinion,  as  to  the  guilt  or 
innocence  of  the  prisoner,  replied,  that  he  had. — 
Being  further  interrogated;  he  said,  that  his  opinion 
was  founded  upon  information,  derived  from  one  in 
whom  he  placed  confidence;  and,  who  had  received 
a  statement  of  facts  from  one  of  the  witnesses  in  the 
case.  On  a  challenge  being  proffered  to  this  juror, 
the  court  determined,  that  it  was  no  ground  of  chal- 
lenge, for  cause. 

A  second  question  presented  for  the  determination 
of  this  court,  was  one  arising  on  the  rejection  of  ev- 
idence of  the  bad  character  orLe wis — testimony  go- 
ing to  prove  which  was  offered  by  the  prisoner. — 
It  did  not  appear  from  the  record  that  any  testimony 
was  before  the  court  on  this  point,  except  as  to  the 
abstract  question  of  the  general  character  of  Lewis ;' 
or  that  any  facts  were  proved  which  rendered  the 
character  of  the  homicide  doubtful.  Whether  it 
were  murder,  manslaughter,  or  homicide,  se  defen- 
dendo. 

Thornton  and  Fletcher,  for  the  prisoner — the  At- 
torney General,  contra. 

Lipscomb,  C.  J. — This  case  comes  up  on  points 
reserved  for  our  consideration,  by  the  presiding  judge 
of  the  Jackson  Circuit  court,  before  whom  the  pri- 
soner was  tried,  for  the  murder  of  Tandy  W.  Lewis, 
and  convicted. 

The  points  reserved  will  better  appear  by  a-  refer- 
ence to  the  following  statement,  signed  and  sealed 
by  the  judge,  as  a  bill  of  exceptions: 
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'  "  Be  it  remembered,  that  in  the  trial  of  this  cause, 
Jabez.  Perkins  was  ofiei'ed  as  a  juror,  and  having 
been  first  sworn  to  answer  questions,  &,c.  the  ques- 
tion was  propounded  to  this  effect,  'have  you  formfd 
and  expressed  an  opinion  as  to  the  guilt  or  innocence 
of  the  prisoner  at  the  bar?'  Said  Perkins  replied, 
that  he  had  so  formed  and  expressed  an  opinion.  To 
the  question  whether  he  formed  and  expressed  said 
opinion,  on  hearing  the  evidence  in  relation  to  said 
charge,  or  upon  his  own  knowledge  of  the  facts,  or 
upon  rumor?  said  Perkins  answered,  that  he  had  so 
formed  and  expressed  said  opinion,  on  hearing  the 
facts  stated,  by  a  man  in  whose  veracity  lie  had  im- 
plicit confidence ;  which  man  said  he  had  received 
his  information  from  one  of  the  witnesses  :  thereupon 
the  defendant,  by  his  counsel,  objected  to  the  com- 
petency of  said  juror,  and  challenged  him  for*cause; 
but  the  court  overruled  said  objection,  and  determin- 
ed said  juror  to  be  competent,  and  required  said  de- 
fendant to  accep:  said  juror,  or  challenge  said  juror 
peremptorily,  or  for  other  cause ;  upon  which  the 
prisoner  challenged  said  juror  peremptorily,  at  the 
same  time  demanding,  that  said  point  should  be  reserv- 
ed; and  the  number  of  challenges  allowed  by  law, 
were  exhausted,  before  said  jury  was  complete,  and 
the  said  defendant  compelled  to  accept  two  jurors, 
without  the  right  of  peremptory  challenge.  But  the 
said  number  of  peremptory  challenges  was  not  ex- 
hausted at  the  tinge  said  Perkins  was  determined,  by 
the  court,  to  be  competent. 

"And  in  the  further  progress  of  said  cause,  said 
defendant  offered  evidence  to  prove  the  general  cha- 
racter of  said  Tandy  W.  Lewis,  deceased,  with  whose 
murder  the  defendant  is  charged  ;  for  acts  of  general 
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violence  and  outrage.  There  having  been  no  proof, 
or  allegation,  of  acts  of  violence  or  outrage,  or  threats, 
by  said  Lewis,  towards  said  prisoner,  previous  to  the 
occasion  of  his  death;  which  evidence  having  been 
objected  to  by  the  solicitor,  Charles  Lewis,  Esq.,  the 
court  sustained  the  objection  and  excluded  the  evi- 
dence. To  which  last  opinion  of  the  court,  the  de- 
fendant also  excepted." 

Two  points  we're  reserved  for  the  opinion  of  this 
court,  as  novel  and  difficult: 

First — Whether  the  juror,  Perkins,  was  compe- 
fent?  and 

Second — Whether  the  testimony  was  properly  re- 
jected? 

Before  we  say. any  thing  about  the  common  law 
right  of  challenging  a  juror,  on  what  was  consider- 
ed a  good  ground  for  challenge,  it  will  be  proper,  per- 
haps, to  inquire  what  is  the. true  construction  of  our 
act  of  assembly,  "  the  more  effectually  to  secure  tri* 
als  in  capital  cases  by  impartial  jurors;"  as  this  act, 
in  all  probability,  influenced  the  presiding  judge,  on 
the  first  point  reserved  :  and,  for  the  purpose  of  more 
easy  reference,  we  will  here  recite  so  much  of  the 
statute  as  can  be,  in  any  way,  material  to  be  consid- 
ered : 

"  Be  it  enacted,  that,  in  the  selection  of  a  jury,  for 
the  trial  of  a  person  charged  with  the  commission 
of  a  capital  crime,  it  shall  be  the  duty  of  the  court, 
after  the  juror  is  sworn,  to  make  true  answer  to  such, 
questions  as  may  be  damanded  of  him,  by  the  court, 
to  ask  the  juror,  if  he  has  formed  and  expressed  an 
opinion,  as  to  the  guilt  or  innocence  of  the  prisoner 
at  the  bar.  If  the  juror  answers  that  he  has  formed 
and  expressed  an  opinion,  then  the  court  shall  de- 
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inand  of  him  whether  the  opinion  he  has  so  formed 
and  expressed,  is  formed' upon  his  own  knowledge 
of  the  facts,  or  upon  rumor.  If  he  answer  that  the 
opinion  so  formed  and  expressed,  is  formed  upon  his 
own  knowledge  of  the  facts,  then  he  $hall  be  reject- 
ed; but  if  he  answer  that  his  opinion,  so  formed  and 
expressed  is  formed  upon  rumor,  then  he  shall  be 
sworn  in  chief,  unless  challenged  by  the  prisoner,  or 
prosecuting  officer." 

Whatever  may  hare  been  the  object  of  this  act  of 
our  assembly,  it  seems  to  me  that  it  can,  in  no  way, 
operate  on  more  than  two  grounds  of  a  formed  and 
expressed  opinion.  The  first  is,  where  it  is  from  the 
juror's  own  knowledge,  and  this  is  sufficient  to  dis- 
qualify him  from  serving  as  a  juror.  The  second  is, 
where  it  is  derived  from  rumor.  If  there  is  a  founda- 
tion less  certain  than  the  juror's  own  personal  knowl- 
edge, but  more  certain,  and  more  to  be  relied  on  than 
mere  rumor,  it  would  be  an  intermediate  ground,  not 
embraced  by  the  act  of  assembly.  We  can  not  be- 
lieve that  the  legislature  intended  that  these  two  clas- 
ses, opinions  formed  on  personal  knowledge,  and  opin- 
ions formed  on  rumor,  should  cover  the  whole  ground 
of  challenge,  on  the  ground  of  a  preconceived  and 
expressed  opinion.  It  could  not  have  been  intend- 
ed, that  an  opinion  formed  on  facts,  not  personally 
known  to  the  juror,  but  so  well  authenticated,  that 
in  the  ordinary  transactions  of  mankind,  would  gov- 
ern their  minds  on  the  subject,  should  be  embraced 
by  the  term,  rumor.  To  use  the  term  rumor  in  such 
a  sense,  would  be  giving  form  and  substance  to  a 
shadow,  and  would  be  assuming  an  interpretation 
never  claimed  for  it  by  the  most  approved  Lexico- 
graphers and  standard  writers  in  our  language*     It 
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would  be  no  longer  a  "  pipe  blown  by  surmises,  jeal 
ousies,  conjectures;'7  it  wohld  flow  in  a  more  palpa- 
ble and  tangible  stream.  Mr.  Webster,  in  his  valu- 
able Dictionary,  defines  rumor  to  be  "  a  flying  or  pop- 
ular report,  a  current  story,  passing  from  one  te  an- 
other, without  any  known  authority  for  the  truth  of 
it."  If  this  is  the  true  definition  of  rumor,  there 
must  be  many  grades  between  it  and  the  truth,  from 
a  personal  knowledge  of  the  facts.  And  it  would 
seem,  that  a  true  construction  of  our  statute  would 
not  embrace  those  intermediate  grades;  and  their  suf- 
ficiency, as  a*  ground  of  challenge,  would  remain  to 
be  tested  by  the  principles  and  practice  of(  the  com- 
mon law.  In  taking  leave  of  the  act  of  the  legisla- 
ture, supposed  to  have  influenced  the  decision  of  the 
presiding  judge,  in  the  court  below,  I  will  further 
remark, -that  it  does  not  seem  to  me  to  have  made  the 
slightest  innovation  on  the  common  law  practice,  as 
adopted  by  this  court,  in  the  case  of  The  Slate  vs. 
ColemanWillivms,  decided  prior  to  the  enactment  of 
the  law.  The  grounds  declared  by  the  statute,  to  be 
insufficient  for  a  challenge,  for  cause,  were  ruled,  in 
that  case,  to  be  insufficient,  and  the  same  ground  rul- 
ed to  be  a  good  ground  for  challenge — is  so  or- 
dained by  the  act  of  the  legislature.  The  enactment 
could  only  satisfy  the  doubts  of  some  who  were  not 
satisfied  with  the  opinion  of  the  court;  and  this 
is  the  only  beneficial  influence  that  can  result  from  it. 
We  will  now  inquire,  whether  the  foundation,  on 
which  Perkins  had  formed  and  expressed  an  opi- 
nion, was  based  on  any  thing  less  certain  than  perso- 
nal knowledge,  and  yet  more  certain  than  rumor. — 
In  his  answer  to  the  interrogatory  propounded,  he 
says,  that  he  derived  his  information  from  "a  man, 
vol.  3.  40 
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in  whose  veracity  he  had  implicit  confidence,  who 
said  that  he  had  received  his  information  from  one  of 
the  witnesses."  The  channel  through  which  the 
information  came  to  the  juror,  is  here  given,  and  is 
much  more  certain  than  the  definition  before  given,  of 
the  idle,  vagrant  rumors.  But  it  was  not  ascertain  as 
his  personal  knowledge  would  have  been.  The  source 
of  the  information  is,  therefore,  intermediate;  and  it  will 
only , remain  for  us,  on  this  point,  to  inquire,  if  it  con- 
stituted a  sufficient  ground  of  challenge.  The  doc- 
trine on  this  subject  is  fully  discussed,  and  the  rule 
.clearly  laid  down  in  the  opiuion  of  this  court,  in  the 
case  of  The  State  vs.  Coleman  Williams.  In  that 
case,  the  rule  said  to  have  been  declared  by  Judge 
Spencer,  on  the  trial  of  Van  Alston,  for  the  murder 
of  Huddleston,  is  fully  recognised  :  "  That,  if  a  per- 
son had  formed  or  expressed  an  opinion,  for  or  against 
the  prisoner,  on  a  "knowledge  of  any  of  the  facts  At- 
tending the  murder,  or  from  information  of  those  ac- 
quainted with  the  facts,  he  considered  it  good  cause 
of  challenge." 

In  this  case,  although  the  juror,  Perkins,  professed 
to  have  no  personal  knowledge  of  the  (acts,  his  opin- 
ion was  founded,  upon  what  lie  considered,  an  authen- 
tic source,  and  the  impression  was  as  strong  as  if  he 
had  heard  it  himself,  from  the  witness.  Not  a  link 
is  wanting  in  the  chain  of  communication,  from  the 
witness  to  the  juror:  it  was  told  by  the  witness  to  a 
person  in  whose  veracity,  confidence  was  reposed, 
who  communicated  it  to  the  juror.  This  seems  to 
me,  to  be  a  case  within  the  rule  laid  down  by  Judge 
Spencer,  and  reeognised  by  this  court. 

I  have  not  referred  to .  authorities,  because  the 
question  underwent  so  full  an  investigation  in  this 
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court,  in  the  case  referred  to,  that  to  repeat  the  con- 
clusions drawn  from  authorities,  then  examinined, 
would  be  an  unnecessary  labor,  that  could  shed  no 
new  light  upon  the  subject. 

The  second  point  reserved  for  the  opinion  of  this 
court,  is,  on  the  admissibility  of  the  testimony  offer- 
ed by  the  prisoner,  and  rejected  by  the  court. 

The  circumstances,  under  which  this  testimony 
was  offered,  are  not  shown,  by  the  record,  with  suf- 
ficient clearness,  and  distinctness,  to  enable  this  court 
lo  determine,  whether  it  ought  to  have  been  admit- 
ted, or  not.  That  the  good  or  bad  character  of  the 
deceased,  as  an  abstract  proposition,  can  have  no  in- 
fluence on*the  guilt  of  the  accused,  is  too  clear  to 
admit  of  controversy.  To  murder  the  vilest  and 
most  profligate  of  the -human  race,  is  as  much  a 
crime,  as  if  he  had  been  the  best,  the  most  virtuous, 
and  the  greatest  benefactor  of  mankind.  But,  there 
can  be  no  doubt,  but  that,  when  the  killing  has  been 
under  such  circumstances,  as  to  create  a  doubt  as  to 
the  character  of  the  offence  conunitted,  that  the  ge- 
neral character  of  the  ax^secJ/may  sometimes  af- 
ford a  clue,  by  which  the  devious  ways,  by  which 
human  action  is  influenced,  may  be  threaded,  and 
the  truth  attained.  It  is  an  acknowledged  princi- 
ple, that,  if,  at  the  time  the  deadly  blow  was  inflict- 
ed, the  person  who  so  inflicts,  has  well  founded  rea- 
sons to  believe  himself  in  imminent  peril,  without 
having,  by  his  fault,  produced  the  exigency,  that 
such  killing  will  not  be  murder. 

If  the  deceased  was  known  to  be  quick,  and  dead- 
ly, in  his  revenge^of  imagined  insults — that  he  was 
ready  to  raise  a  deadly  weapon,  on  every  slight  pro- 
vocation; or,  in  the  language  of  the  counsel,  his 
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"garments  were  stained  witfi  .many  murders" — 
when  the  slayor  had  been  menaced,  by  such  an  one, 
he  would  find  some  excuse,  in  one  of  the  strongest 
impulses  of  our  nature,  in  anticipating  the  purposes 
of  his  antagonist.  The  language  of  the  law,  in 
such  a  case,  would  be,  obey  that  impulse,  to  self-pre- 
servation, even  at  the  hazard  of  the  life  of  your  ad- 
versary. 

If  the  killing  took  place,  under  circumstances,  that 
could  afford  the  slayor  no  reasonable  grounds,  to  be- 
lieve himself  in  peril,  he  could  derive  no  advantage, 
from  the  general  character  of  the  deceased,  for  tur- 
bulence and  revenge.  But,  if  the  circumstances  of 
the  killing  were  such,  as  to  leave  any  doubt  whether 
he  had  not  been  more  actuated  by  the  principle  of 
self-preservation,  than  that  of  malice,  it  would  be 
proper,  to  admit  any  testimony,  calculated  to  illus- 
rate  to  the  jury,  the  motive  by  which  he  had  been 
actuated. 

To  this  course,  we  can  see  no  good  objection  ;  and, 
it  seems  pretty  certain,  that  it  would  ofton  shelter 
the  innocent  from  the  influence  of  that  sound,  but 
not  unfrequently  severe,  maxim  of  law,  that,  when 
the  killing  has  been  proven,  malice  >yill  be  presum- 
ed, unless  explained  and  rebutted.  There  can  be 
but  little  danger  of  the  guilty  escaping,  under  the 
influence  of  a  prejudice,  created  by  such  testimony, 
against  the  deceased.  The  discretion  of  the  judge 
will  be  able  to  control  and  prevent  such  a  result. — 
And  jurors  will  be  able  to  comprehend  the  reason 
and  object  of  such  testimony. 

As  I  before  remarked,  it  does  not  appear,  from  the 
record,  with  sufficient  clearness,  under  .what  circum- 
stances, this  testimony  was  rejected,  to  authorise  us 
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to  say,  that  it  was  improperly  rejected.  ,  We  do  not 
know,  that  the  views  we  have  expressed,  were  de- 
parted from,  and  we  would  hesilate,  to  reverse  the 
judgment  on  this  ground.  But,  the  judgment  must 
be  reversed  on  the  first  point,  reserved  for  our  con- 
sideration ;  and  remanded  for  a  new  trial. — And  this 
is  the  opinion  of  the  court. 


TERRY  et  al.  Ex'rs  versus  LINDSAY  &  Co. 

1.  It  is  not  error  that  a  judgment,  on  garnishment,  is  rendered 
parties  as  administrators — the  process  having  issued  against 
executors — one  of  whom  answers  as  such. 

2.  Such  matters  are  amenable1  tinder  the  statute  of  jeofails. 

3.  Where  process  of  garnishment  issues  against  two  executors, 
which  is  only  served  on  one,  who  answers,  such  answer  will 
not  authorise  a  verdict  and  judgment  against  both  executors. 

4.  Objection  to  the.  sufficiency  of  the  affidavit,  in  a  proceeding 
on  garnishment,  must  be  taken  in  the  court  below. 

This  was  a  proceeding  in  garnishment,  under  the 
statute,  in  Madison  circuit  court,  requiring  the  plain- 
tiffs in  error,  as  executors  of  Jones,  to  answer  as  to 
the  indebtedness  of  their  testator's  estate,  to  one  Wil- 
kinson. The  process  of  garnishment  was  served  on 
Terry  alone,  who  answered,  and  upon  which  judg- 
ment, on  verdict,  was  rendered  agaiust  both  execu- 
tors, as  administrators.  It  was  insisted  in  error* — 
first,  that  the  process  having  issued,  as  .against  execu- 
tors, no  judgment  could  be  had  against  them,  as  ad- 
ministrators. Second — that  the  judgment  was  had 
against  both,  process  being  only  served  on  one:  and, 
third,  that  the  affidavit  was  not  sufficient. 

McChtna,  for  plaintiff — Hopkins,  contra. 
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Taylor,  J. — A  writ  of  garnishment  was  issued  by 
order  of  the  Circuit  court  of  Madison  county,  against 
the  plaintiffs  in  error,  as  executor  and  executrix  of 
the  last  will  and  testament  of  Joel  W.  Jones,  deceased, 
\ requiring  them  to  appear  instanter  before  said  court, 
and  answer  upon  oath  what  they  were  indebted  to 
Lyddell  Wilkinson.  This  writ  was  executed  upon 
Terry,  alone :  whereupon  he  appeared  and  answer- 
ed, in  substance,  that  he  could  not  then  fell  what  off- 
sets existed  against  a  judgment  recovered  at  that 
term;  that  there  were  certain  equitable  off-sets,  but 
to  what  amount  he  did  not  know  :  and  day  was  given 
him  to  make  further  answer. 

At  the  next  term  of  the  court,  an  entry  was  made, 
in  the  following  words,  viz: 

"  Nathaniel  Terry,  garnishee  of  Lyddell  Wilkin- 
son, on  oath,  renders  here,  the  following  statement: 
"After  a  minute  examination  of  the  off-sets  vs.  Lyd- 
dell Wilkinson,  in  case  of  said  W.ilkihson  against  me, 
as  executor,  &,c.  of  Joel  W.  Jones,  they  appear  to 
amount  to  one  hundred  and  fifty -one  dollars  over  said 
Wilkinson's  judgment  against  me." 

An  affidavit  was  afterwards  filed,  by  John  Lind- 
say, one  of  the  defendants  in  error,  stating  that  he 
believed,  "  that  Nathaniel  Terry,  as  executor  of  the 
said  Joel  W.  Jones,  deceased,  is  indebted  to  the  said 
Lyddell  Wilkinson,  and  this  he  prays  may  be  in- 
quired of  by  the  country."  In  this  form  the  affida- 
vit was  sworn  to;  after  which  follows,  in  the  record, 
the  word  "similiter"  signed  "Clay $  McClung"  as 
attorneys.  These  proceedings  were  intended  by  the 
parties,  to  form  an  issue,  to  ascertain  whether  the 
off-sets  referred  to  in  the  answers  of  Terry,  would 
bar  a  recovery  by  the  defendants  in  error.     A  jury 
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was  subsequently  empannelled,  who  returned  their 
verdict  in  these  words :  they  "  find  said  issue  for  the 
plaiutiffs,  and  that  said  garnishees  are  indebted  to 
the  said  Lyddell  Wilkinson^  in  the  sum  ofonje  hun- 
dred and  eighty-seven  dollars,  twenty  cents."  Af- 
ter this,  follows  the  judgment,  which  is  rendered 
against  "the  said  garnishees,  as  administrators  of 
said  Joel  W.  Jones,"  &c. 

There  are  three  assignments  of  error  filed  by  the 
plaintiffs;  the  first  of  which  is,  tha;  "  the  summons 
of  garnishment  was  praj^ed,  ordered  and  issued  against 
said  Jones  and  Terry,  as  executrix  and  executor  of  Jo- 
el W.  Jones,  deceased  ;  and  the  judgment  is  render- 
ed against  them  as  administrators  of  said  Jones. 

This  certainly  does  not  constitute  such  an  error, 
as  would  authorise  a  reversal  of  the  judgment.  As 
the  writ  was  issued  against  the  executors  of  Jones, 
and.  one  of  the  plaintiffs  in  error,  upon  whom  it  was 
executed,  answers, as  required  by  the  writ:  he,  there- 
by acknowledges  the  character  which  the  writcharg-  v 
es  him  in,  and  the  judgment  could  have  been  amend- 
ed, under  our  statute  of  amendments,  which  declares, 
"  that  no  judgment  shall  be  reversed,  for  any  mistake 
in  the  name,"  &c.  "if  the  name,"  &c.  "of  any  of 
parties,  be  right  in  any  part  of  the  proceedings." 
This  court  is  bound  to  infer,  that  the  character  of  ex- 
ecutors, which  is  given  to  the  plaintiffs  in  error,  in 
the  writ,  and  in  which  one  of  them  answers,  in  that 
answer,  expressly  recognising  this  as  his  real  charac- 
ter, is  the  true  one;  and  that  (he  word,  "administra* 
tors"  in  the  judgment,  is  a  clerical  mistake,  was 
amendable  below,  and  will, be  considered  amended, 
here. 

The  second  assignment  is,  "the  said  writ  of  guar- 
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nishment,  was  issued  against  said  Jones,  as  executrix, 
and  said  Terry  as  executor,  of  Joel  XV.  Jones,  deceas- 
ed, and  returned,  'executed  on  said  Nathaniel  Terry, 
only,'  not  having  been  executed  on  said  Agnes  Jones, 
executrix;  and  yet,  judgment  is  reudered  by  the 
court  below,  against  both,  said  Jones  and  Ter- 
ry." 

In  the  case  of  Jones's  executors  vs.  Lyddel  Wilkin- 
son, decided  in  this  court,  in  July,  1830,  it  was  de- 
termined, that  service  on  one  only,  of  two  executors, 
was  insufficient,  when  both  were  parties.  This  doc- 
trine was  admitted,  in  argument,  by  the  counsel  for 
the  defendants  in  error;  and  he  acknowledges,  that 
there  was  error  in  rendering  the  judgment  below, 
against  both  the  executors,  when  service  had  been 
effected  upon  only  onej  but."  he  insists,  that  this 
court  should  render  such  judgment  as  the  court  be- 
low ought  to  have  rendered,  upon  the  verdict  of  the 
jury  :  and,  that  this  will  be  a  judgment  against  Ter- 
ry, only. — That  writs  of  garnishment  are  not  to 
have  the  strictness  applied' 1o  them,  which  governs 
suits  commenced  in  the  ordinary  way. — That  many 
persons  may  be  summoned  by  such  a  writ,  and  only 
a  part  of  them  convicted  ;  and,  that,  in  this  case,  the 

^  answer  was    made   by   Terry,  only  :  the  issue  was, 

-.  whether  he  was  indebted  to  Wilkinson  or  not,  and 
the  finding  of  the  jury,  was  upon  that  indebted- 
ness. 

It'* is  'considered  totally  unnecessary  to  examine, 

4' whether /a  suit  can  be  sustained  against  one  of  two 
executory  or  administrators,  to  recover  a  debt  which 

~  \Vasdue  from  the  testator.  The  questions,  in  this 
case,  are,  was  one  or  both  of  the  executors  sued,  and 
did  the  jury  find  as  to  the  indebteness  of  both  ? 
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The  writ  was  issued  against  both,  yet  if  there  had 
been  no  further  proceedings  against  one,  and  the 
cause  of  the  action  had  been  several,  this  would  have 
beeu  no  error.  The  plaintiffs  below  were  not  bound 
to  proceed  against,  all,  merely  because  they  had  in- 
cluded them  in  the  writ,  they  might  have  been  sat- 
isfied that  one  was  indebted  in  a  sufficient  sum  to  sa- 
tisfy the  demand;  but  the  subsequent  proceedings  were 
evidently  had  against  both  of  the  plaintiffs  in  error. 

Although  the  informal  issue  which  was  made  up 
between  the  parties,  was  between  Terry  and  the  de- 
fendants in  error,  alone,  yet  it  is  evident  the  jury,  in 
their  verdict,  included  both  the'  plaintiffs  in  error; 
and  the  judgment  strictly  pursues  the  verdict.  The 
verdict  is,  that  ''the  said  garnishees  are  indebted," 
&c,  not  the  defendant  to  the  issue.  The  verdict, 
therefore,  affords  no  ground  on  which  to  render  a* 
judgment,  in  favor  of  the  defendants  in  error.  Nor 
do  I  know  of  any  instance  in  which  there  was  a  ju- 
ry trial,  in  the  court  below,  that  this  court  has  re- 
versed and  rendered  another  judgment. 

The  third  assignment  is — "There  was  no  suffi- 
cient affidavit,  whereon  to  order  an  issue  between  be- 
tween said  parties,  in  the  court  below." 

It  is  a  sufficient  answer  to  this  objection,  that  it 
was  not  taken  in  the  Circuit  court. 

For  the  error  in  rendering  the  verdict^ 
ment  against  both  the  plaintiffs  in  error,< 
one  had  been  served  with  process,  the  ji 
reversed  and  the  cause  remanded. 
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COZZINS  versus  WHITAKER. 

1.  Id  ordinary  sales  of  chattels,  the  law  will  imply  a  warranty 
of  title,  though  none  be  expressed  in  the  contract,  whether  it 
be  in  writing  or  by  parol. 

2.  This  State,  however,  has  not  adopted  the  rule,  that  a  warran- 
ty of  the  value  and  quality  of  a  chattel,  is  implied  by  a  sound- 
ness of  price. 

3.  But  in  an  action  on  the  case,  for  deceit  in  the  sale  of  a  slave, 
the  bill  of  sale  for  whom,  contains  a  general  warranty  of 
soundness,  in  body,  mind,  and  title;  it  is  competent  to  prove, 
by  parol,  that  the  slave  at  the  time  of  the  sale,  was  repre- 
sented honest,  industrious  and  free  from  vice;  whereas,  he 
proved  to  possess  qualities  the  reverse  of  the  representations. 

4.  The  rule  preferring  written  to  unwritten  evidence,  will  not 
apply  so  as  to  exclude  parol  proof,  when  its  object  is  to 
show,  that  the  written  evidence  of  the  contract,  has  been 
fraudulently  obtained. 

5.  In  cases  of  breach  •/ warrard^  or  for  deceit,  in  the  sale  of  a 
chattel, an  offer  to  return,  or  actual  return,  if  practicable,  is 
necessary, wherever  the  object  is  to  rescind  the  contract,  and 
avoid   payment  of  the    consideration    money;   or  to  recover 

"back  the  price  already  paid. 

6.  A  return,  or  an  offer  to  return,  a  slave  sold,  is  not  essential, 
to  enable  the  vendee  to  recover,  in  an  action  on  the  case,  in 
the  riature  of  deceit,  for  fraudulent  representations,  inducing 
the  purchase. 

This  action  was  case,  in  the  nature  of  deceit, 
commenced  by  the  plaintiff  in  error,  in  Lawrence 
Circuit  coqrt,  for  fraudulent  representations  as  to  the 
value  of  a  slave,  sold  by  the  defendant.  The  slave 
had  been  purchased  under  a  bill  of  sale,  containing 
a  general  warranty  of  soundness  of' the  title,  and  of 
the  body  and  mind  of  the  slave ;  and  of  being  a 
slave  for  life. 

On  the  trial  below,  the  plaintiff  offered  to  show, 
by  parol,  that  he  had  beer^  induced,  to  purchase  the 
slave,  under  the  representations  of  the  vendor,  that 
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he  was  honest,  possessed  of  good  qualities,  and  of 
great  value;  whereas,  he  proved  dishonest,  and  of 
very  bad  character.  The  Circuit  court  rejected  the 
evidence  of  these  facts,  and  charged  the  jury,  that 
the  bill  of  sale  was  conclusive  between  the  parties, 
and,  that  parol  proof  was  not  admissible,  to  vary  it. 
This  opinion  of  the  court  was  excepted  to,  and  was 
the  ground  of  error  relied  on,  here. 

Martin,  for  ]Aain\iff-rHqpkins,  contra. 

Saffold,  J. — This  was  an  action  upon  the  case, 
brought  in  the  Circuit  court,  by  the  plaintiff  in  er- 
ror, against  the  defendant,  to  recover  damages  for  a 
deceit,  in  the  sale  of  a  negro  man  slave,  sold,  by  the 
defendant  to  the  plaintiff,  for  five  hundred  and  twen- 
ty-five dollars. 

The  deceit  is  charged,  to  consist  in  the  representa- 
tion and  sale  of  the  slave,  as  one  of  good  qualities, 
and  great  value,  when  the  vendor  knew  him  to  be 
entirely  difff  rent.  •  Tha  declaration  contains,  in  sub- 
stance, the  allegations  usual,  in  cases  of  this  kind. — 
Among  other  things,  it  alleges,  that  the  defendant,  by 
falsely  and  fraudulently  representing  to  the  plaintiff, 
that  the  slave  was  honest,  industrious  and  free  from 
vice,  and,  that  he  was  of  good  character,  and  would 
command  a  high  price  (when  he, ,  tlje  defendant, 
knevtf  the  very  reverse  of  all  these  facts  to  be  true) 
he  induced  the  plaintiff  to  purchase  the  slave,  and 
pay  for  him,  at  the  price  aforesaid. — That  the  slave 
was,  in  fact,  so  dishonest/lazy  and  vicious — of  such 
bad  character  and  low  repute,  that  he  would  not  sell 
at  a  high  price,  and  was  of  little  or  no  value,  to  the 
plaintiff. 
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Without  noticing  some  intermediate  proceedings, 
which  do  not  affect  the  questions  now  presented.it  is 
sufficient,  to  say,  the  parlies  proceeded  to  trial,  on  the 
general  issue,  "  not  guilty."  v  A  hill  of  exceptions, 
taken  on  the  trial,  shows,  that  the  plaintiff  introduc- 
ed a  mass  of  parol  evidence,  tending  to  prove  the 
truth  of  his  declaration.  .  That,  then  the  defendant,, 
without,  any  objeclion  being  made,  read,  in  evidence, 
a  bill  of  sale,  which  was  given,  on  the  purchase  of 
the  slave,  as  follows  : 

"  Know  all  men,  by  these  presents,  that  I,  Wil- 
liam H.  Whitaker,  of,"  &c.  "  for,  and  in  considera- 
tion of  five  hundred  and  twenty-five  dollars,  la\vful 
money  of  the  United  States,  to  me,  in  hand,  well  and 
truly  paid,  by  Brown  Cozzins,  the  receipt  whereof, 
is  hereby  acknowledged,  hath  granted,  bargained, 
sold,  released,  and  conveyed,  unto  the  said  Cozzins, 
his  heirs,"  &c.  "a  certain  negro  man,  named,  An- 
thony, said  to  be  about  eighteen  years  old,  (warrant- 
ed sound,  in  body,  and  mind,  and  a  slave  for  life,) 
hereby  warranting  the  title  of  said  negro  man,  to 
the  said  Cozzins  from  the  lawful  claims  of  all  and 
every  person  or  persons.  In  testimony,  whereof," 
&c.     (Signed)  W.  H.  Whitaker." 

It  is  farther  stated,  that  there  was  no  proof  of  any 
disclosure,  by  the  defendant  of  any  of  the  bad  quali- 
ties of  the  slave,  at  the  time  of  the  sale. 

The  evidence  having  been  closed,  the  court,  as 
shown  by  the  exceptions,  arrested  the  argument,  and 
"charged  the  jury,  that  the  bill  of  sale,  being  admit- 
ted to  have  been  the  contract  for  the  purchase  and  sale 
of  the  negro  referred  to,  in  the  declaration,  no  evi- 
dence of  a  contract,  different  from  the  one  stated, 
in  the  bill  of  sale,  could  be  proved :  nor  could  the 
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plaintiff  recover,  upon  proving  deceitful  representa- 
tions, by  the  defendant,  to  the  plaintiff,  previous  to, 
and  at  the  time  of  the  sale  of  the  kind  mentioned/7 
when  such  a  bill  of  sale  had  been  given. 

The  opinion  and  instructions  of  the  court,  to  the 
jury,  are  the  causes  assigned  for  error. 

The  case  presents  the  question,  whether,  after  a 
purchase  of  a  slave  or  other  chattel,  in  which  a  bill 
of  sale,  similar  to  the  one  mentioned  has  been  given, 
it  is  competent  for  the  vendee  to  prove  by  parol,  that 
the  sale  was  effected  by  fraudulent  means.  That  he 
was  induced  to  make  the  purchase,  by  the  vendor's 
false  and  fraudulent  representations  of  the  quality  of 
the  article,  in  other  respects  than  those  referred  to 
in  the  bill  of  sale :  by  which  means  he  was  induced 
to  give  more  for  it  than  its  value,  and  more  than  ha 
would  have  done  had  the  vendor  acted  in  good  faith: 
and,  if  sufficiently  proved,  to  recover  indemnity  for 
the  same.  Would  such  a  course  involve  the  neces- 
sity of  contradicting,  varying,  or  infringing  by  parol, 
the  terms  of  the  written  contract?  If  it  would,  the 
well  settled  rules  of  law  forbid  it;  if  it  would  not,  the 
objection  does  not  apply,  i  I  subscribe  to  the  doc- 
trine now  prevalent,  that  in  ordinary  sales  of  chatte^ 
the  law  implies  a  warranty  of  title,  though  none  be 
expressed;  and  that  such  is  the  rule,  whether  the 
contract  be  in  writing  or  by  parol,  unless  the  contra- 
ry appear.  The  idea  that  has  prevailed  in  South 
Carolina,  and  in  a  few  instances,  in  other  States,  that 
a  sound  price  implies  a  warranty  of  the  quality  and' 
value  of  the  article  sold,  is  not  admitted  to  be  law. — 
If  there  has  been  no  breach  of  warranty,  nor  any  fraud, 
either  in  misrepresenting  or  suppressing  the  truth, 
relating  to  the  quality  of  the  article  sold,  the  vendor 
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is  not  responsible  for  any  loss  or  injury,  that  may  re- 
sult from  the  contract.  But  does  it  follow,  that  if 
•  .  *  he  has  succeeded  in  effecting  a  written  contract  of 
sale,  containing  a  warranty  of  title  and  soundness 
only;  and  has  done  this  by  misrepresentation  and 
deceit,  respecting  other  qualities  of  the  article,  no 
less  affecting  its  value,  and  concerning  which  tLe 
writing  is  silent,  that  he  should  be  held  equally  se- 
cure and  irresponsible. 

How  would  this  case  have  stood,  had  the  bill  of 
sale  only  expressed  the  bargain  and  sale,  and  the  con- 
sideration in  general  terms.  Then,  notwithstanding 
there  would  have  been  no  express  warranty,  the  law 
would  imply,  not  only  a  warranty  of  title,  but  good 
faith,  in  the  contracting  parties;  and  if  the  fact  was 
otherwise,  though  a  bill  of  sale  had  been  given,  the 
vendor  would  be  responsible  for  the  injury  arising 
from  any  latent  defect  unknown  to  the  purchaser, 
but  within  the  knowledge  of  the  seller.  Can  the 
principle  be  different,  where  the  bill  of  sale  contains 
a  partial  warranty,  and  is  silent  respecting  the  qual- 
ities, concerning  which  the  deceit  is  charged  to  have 
been  practised? 

The  law  is  held  to  be,  that  "where  a  person,  with 
a  design  to  deceive  and  defraud  another,  makes  a 
false  representation  of  a  matter  enquired  of  him,  in 
consequence  of  which  the  person  to  whom  the  repre- 
sentation is  made,  enters  into  a  contract,  and  there- 
by sustains  an  injury,  an  action  on  the  case,  in  the 
nature  of  deceit,  will  lie  at  the  suit  of  the  party  injur- 
ed, against  the  party  making  the  fraudulent  misre- 
presentation/' although  otherwise  a  stranger  to  the 
•Seiw.  n.  contract* 

The  case  cited  in  argument  by  the  plaintiff's  coun- 
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6el,  is  considered  direct  authority  in  his  favor. —  >2  LU.227J 
That  was  an  action  on  the  case,  for  a  deceit,  in  the 
sale  of  a  female  slave.  The  vendor  had  warranted 
the  property  sound  and  healthy,  "  except  ihe  phthisic," 
and  which  by  oral  declarations  at  the  time,  lie  re- 
presented to  the  vendee,  she  had  biU  slightly.  The 
truth  was  so  far  different,  that  she  lingered  with  this 
disease,  from  the  time  of  the  sale,  two  or  three  weeks, 
till  she  died  from  it;  and  the  circumstances  suffi- 
ciently proved  that  her  true  situation  was  known  to 
the  vendor:  The  court  of  appeals  [Kentucky)  remark- 
ed, "that  every  person  purchasing  an  article,  or 
commodity.,  which  may  be  defective,  may  be  bound  ' 
to  espy  out  any  visible  defects,  easy  to  be  discover- 
ed, when  the  article  is  examined,  and  that  the  seller 
may  not  be  responsible  for  such  defects,  will  not  be 
contested.  But  even  then,  if  the  seller  uses  any  ar- 
tifice to  disguise  such -defects,  or  misrepresents  them, 
or  by  false  statements  induces  thepurchaserto  waive 
the  defect,  and  make  the  purchase,  the  defect  not- 
withstanding, the  seller  may  be  made  responsible." 
They  held,  that,  that  disease,  was  one  of  a  nature, 
concerning  which,  a  purchaser  might  well  be  deceiv- 
ed, and  especially  at  the  stage  to  which  it  had  pro- 
gressed; and  that  where  the  soundness  of  a  slave  is 
warranted,  in  the  bill  of  sale,  with  the  exception  of. 
a  particular  disease,  by  name,  if  the  violence  or  ma- 
lignity of  the  disease,  was  so  misrepresented  as  to 
induce  the  purchaser  to  buy,  when,  if  he  had  known 
the  truth  he  would  not,  this  fraud  will  avoid  the  con- 
tract, the  exception  in  the  bill  of  sale  notwithstanding. 
That  was  a  case  in  which  the  objection  to  the  introduc- 
tion of  parol  evidence,  relating  to  q  written  contract, 
could  have  been  applied  with  more  propriety,  than  in 
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this.  There,  the  particular  disease  which  produced  the 
injury,  was  expressly  excepted  in  the  warranty;  yet  the 
seller  was  held  responsible  for  not  disclosing,  truly,  his 
knowledge  of  the  extent  of  the  disease:  on  the  contrary, 
falsely  representing  it  to  be  more  slight  than  he  knew 
it  to  be.     Here  the  deceit  is  alleged   to  have  arisen, 
not  as  respects  any  thing   contained  in  the  written 
warranty,  bnt  as  to  the  lazy  habits,  and  vicious  prac- 
tices of  the  slave,  concerning  which  the  writing  was 
silent;  but  which  the  defendant  verbally  represented, 
at  the  time,  to  be  far  different  from  what  he  knew 
them  to  be,  and  that  this  was  dorje  as  the  means  of 
inducing  the  plaintiff  to  become  the  purchaser. 
MTerm.R.      A  decision  at nisiprius*  also  relied  on  by  the  plain- 
174         tiff,  .is  favorable  to  his  redress.     There,  a  sale  had 
been  made  of  a  negro  woman,  at  a  full  price,  and  a 
bill  of  sale  had  been  taken,  warranting  the  property 
of  the  slave.     The  evidence  showed,  that  she  had 
long  labored  under  a  disease,  of  which  she  diefl  af- 
ter the  sale;  and  which  disease  was  known  to,  and 
misrepresented  by  the  seller.     It  was  objected,  that 
parol  ptoof  could  not  be  admitted,  to  add  to,  or  de- 
tract from  a  written  contract.      Overton,  J.  ruled,  that, 
in  no  instance,  can  parol  evidence  be  received  to  con- 
tradict a  written  agreement;   nor  can  such  evidence 
be  received,  to  vary  any  part  of  a   contract,  which 
•    was  in  the  view  of  the  parties,  when  contracting. — 
Thkt  these  principles,  however,  do  not  touch  cases, 
where  fraud   has   been   practised. — That,  suygestio 
falsi  and  suppressio  veri,  are  sufficient  to  invalidate 
a  contract,  on  the  ground  of  fraud.     In  these  cases, 
■    too,  parol  proof  is  receivable/1      And,  that  the  war- 
ranty did  not  embrace  the  matter,  concerning  which 
the  fraud  was  charged. 
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The  law,  as  recognised"  in  the  cases  referred  to, 
and  many  others,  that  might  be  cited,  sufficiently 
establishes  the  principle,  that  the  rule,  which  pre- 
fers written,  to  unwritten  evidence,  does  not  so  ap- 
ply, as  to  exclude  the  latter,  when  its  object'  is  to 
prove,  that  the  former  has  been  fraudulently  ob- 
tained— and,  thereby,  to  avoid  the  contract  evidenc- 
ed by  it,  or  secure  indemnity  to  the  injured  party. 

The  cases  referred  to,  by  the  defendant's  coun- 
sel, do  not,  it  is  conceived,  sustain  the  different  po- 
sition. They  maintain  the  general  superiority  of 
written,  over  parol  evidence. — That  the#effect  of  pre- 
vious conversations  respecting  the  sale,  may  be  extin- 
guished, by  the  termsof  a  subsequent  contract;  and 
that  an  honest  expression  of  an  opinion,  by  a  vendor, 
or  any  other,  on  the  subject  of  the  contract,  does 
not  furnish  a  cause  of  action — though  it  may  have 
been  incorrect,  and  has  injured  the  purchaser. — 
These  principles,  however,  do  not  deny  the  right  of 
action,  as  here  charged. 

As  respects  the  necessity  of  an  offer  by  the  ven 
dee,  to  return  the  property,  which  was  the  subject  of 
the  alleged  fraudulent  sale,  I  am  of  opinion,  this  was 
not  necessary,  to  entitle  the  plaintiff  to  his  action, 
for  the  amount  of  injury  sustained.  ,  Had  his  object 
been,  to  rescind  the  contract,  and  recover  back  the 
consideration  paid;  or,  if  not  paid,  to  entirely  avoid 
the  demand,  then,  the  return,  or  an  offer  to  do  so, 
(which,  when  refused,  is  equivalent  to  a  return,) 
would  have  been  uecessary,  to  entitle  him  to  this  re- 
lief.* 

The  principle  recognised  in  the  cases  of  Bucker^,®*^  3 
vs.  Vrooman*  and    Sell  vs.  Roods  entitles  a  vendee, !":*Joha R 
on  whom  a  deceit  has  been  practiced,  to  redress,  to<i5ib.  230. 
vol.  3.  -12 
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the  amount  of  the  injury  sustained,  without  a  rescis- 
sion of  the  contract,  by  an  offer  to  return  the  proper- 
ty. The  doctrine  of  all  the  cases  of  highest  autho- 
rity, is  conceived  to  be,  that  in  case  of  either  a  breach 
of  warranty  or  a  deceit,  if  the  defendant  seek  to  re- 
scind the  contract,  and  avoid  the  payment  of  the 
purchase  money,  or  recover  it  back,  if  paid,, he  must 
offer  to  return  the  property  if  practicable.  But, 
where  he  sues  to  obtain  indemnity,  merely,  for  the  in- 
jury sustained,  on  account  of  the  difference  between 
the  value  of  the  property,  such  as  it  was  warranted, 
or  represented  to  have  been,  and  such  as  it  may  be 
proved  to  have  been,  in  fact,  as  in  this  case,  the  offer 
to  return,  is  not  required. 

Hence,  we  are  of  opinion,  that  the  Circuit  court 
erred,  in  the  opinion  and  instructions,  as  stated,  in 
the  bill  of  exceptions;  for  which  the  judgment  must 
be  reversed,  and  the  cause  remanded. 

Taylor,  J.,  not  sitting. 
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JOHNSON  versus  HALE.  jigTsU 

1.  The  Supreme  court  will  not  presume,  that  an  appeal  on  a 
judgment  in  attachment,  has  been  taken  sifter  five  days,  mere- 
ly on  it  appearing  that  the  appeal  bond,  is  dated  after  the  ex- 
piration of  such  period. 

2.  Semble— that  if  an  appeal  be  prayed  within  live  days  after 
the  rendition  of  a  judgment,  the  bond  may  be  executed  any 
time  before  issuance  of  execution. 

3.  A  party  proceeding  in  attachment,  must  confine  himself,  in 
his  affidavit,  to  some  one  of  the  distinct  grounds  on  which  the 
process  is  authorised,  by  statute,  to  issue;  and  if  the  affidavit 
states  several  grounds,  in  the  disjunctive,  the  Drocess  will  be 
quashed. 

4.  So,  an  affidavit,  (in  suing  out  an  attachment,)  that  the  de- 
fendant has  "removed  or  absconded,"  is  defective,  and  will 
vitiate  the  proceedings — and  the  liberal  construction  given  to 
the  attachment  laws,  under  the  act  of  1828,*  will  not  aid  such 
a  defect. 

In  error  from  Madison  County  court. 

This  was  a  proceeding  under  attachment,  before  a 
justice  of  the  peace  of  Madison  county;  and  a  judg- 
ment was  there  had  against  the  defendant  in  error. 

On  appeal  to  the  county  court,  the  proceeding 
was  quashed;  on  the  ground  that  the  affidavit,  on 
which  the  process  had  issued,  was  in  the  disjunc- 
tive, averring  that  the  defendant  had  "  removed  or 
absconded,"  &c. 

On  error  to  this  court,  the  plaintiff  insisted  on  a 
reversal  of  the  decision  of  the  court  below,  on  the 
grounds,  first,  that  the  affidavit  was  sufficient :  se- 
cond, that  the  appeal  had  been  improperly  granted.     , 
And  on  this  ground,  he  showed  by  the  record,  that 
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-the  appeal  bond  was  dated  six  days  after  the  judg- 
ment was  rendered  :  which,  he  contended,  was  a  pre- 
sumption that  the  appeal  had  not  been  had  within 
the  jive  days,  as  authorised  by  the  statute. 

S.  Parsons,  for  plaintiff. 

Lipscomb,  C.  J. — This  action  was  commenced 
by  an  original  attachment,  before  a  justice  of  the 
peace.  .  The  justice  gave  judgment  in  favor  of  the 
plaintiff,  for  fifteen  dollars,  from  which  an  appeal  was 
taken  to  the  County  court,  and  the  attachment  was 
there  quashed. 

From  the  record  it  appears  that  the  attachment 
was  sued  out,  on  the  affidavit  of  the  plaintiff,  to  the 
debt,  and  that,  the  defendant  had  "removed  or  ab- 
sconded, so  that  the  ordinary  process  of  the  law  could 
not  be  served  on  him."    * 

The  judgment  was  rendered  by  the  justice  of  the 
peace,  on  the  2lst  February,  1830,  and  the  record 
shows  that  the  defendant  prayed  for,  and  obtained 
an  appeal  to  the  next  County  court. 

There  is  nothing  to  show  that  the  appeal  was  al- 
lowed on  a  day  different  from  the  one  ox\  which  the 
judgment  was  rendered,  only  that  the  appeal  bond, 
bears  date  the  27th  of  the  same  month. 

In  the  county  court,  thedefendant  moved  to  quash 
the  attachment,  and  the  plaintiff  moved  to  dismiss 
the  appea^on  the  ground  that  it  had  been  taken  after 
the  time  limited  by  law.  The  court  refused  to  dis- 
miss the  appeal,  but  quashed  the  attachment. 

It  is  now  assigned  for  error — 

1.  Tha't  the  court  erred  in  refusing  to  dismiss  the 
appeal  on  the  plaintiff's  motion :  and 
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2.  In  quashing  the  attachment  on  the  defendant's 
motion. 

The  act  of  1814,  is.  relied  on  by  the  plaintiff,  in 
support  of  the  first  assignment  of  error.  It  pro- 
vides, that  "any  person  aggrieved  by  the  judgment 
of  any  justice  of  the  peace,  or  of  the  quorum,  may, 
within  five  days  therefrom,  appeal  *o  the  next  term 
of  the  superior  court  for  the  county,  and  a  subse- 
quent statute  directs,  that  the  appeal  may  be  taken 
toeither  the  couuty  or  circuit  court. 

The  law  does  not  direct  at  what  time  the  bond 
shall  be  given ;  indeed,  it  does  not,  in  express  terms, 
require  the  appellant  to  give  a  bond  at  all.  It  is, 
however,  to  be  inferred,  that  he  should  give  such 
bond,  from  the  subsequent  part  of  the  act,  in  direct- 
ing the  duty  of  the  justice^requiring  him  to  send  up 
the  bond,  together  with  the  other  papers  in  the  case, 
to  the  court  to  which  the  appeal  is  taken.  <Toui.Dig. 

There  seems  to  be  no  discretion  left  to  the  justice, 
of  the  peace,  as  to  the  time  when  an  appeal  may  be 
granted.  If  not  claimed  within  five  days,  he  has  no 
authority  to  grant  it,  and  if  he  should  do  so,  the  ap- 
peal should  be  dismissed,  on  its  appearing  to  the 
court,  to  which  the  appeal  has  been  taken.  But, 
are  we  to  infer,  that  the  appeal  in  this  case,  was  ta- 
ken after  the  lapse  of  five  days  from  the  date  of  the 
judgment?  The  date  of  the  bond  is  the  only  evi- 
dence, disclosed  by  the  record,  that  would  create  such 
a  presumption ;  and,  if  the  law  required  in  express 
terms,  that  the  bond  should  be  given  at  the  time  the 
appeal  was  prayed,  I  do  not  think  that  the  inference 
is  unavoidable,  that,  as  the  bond  bears  date  six  days 
after  the  rendition  of  the  judgment,  that  it  was  given 
after  the  expiration  of  five  days.  It  would  be  easy  for  a 
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mistake  to  have  intervened  as  to  the  day*of  the  month, 
and  such  mistake  would  not  invalidate  the  bond. — 
The  difference  is  only  one  day,  and  it  would  be  pre- 
suming oji  a  common  and  ordinary  thing,  to  suppose 
the  magistrate  had  been  either  mistaken  in  the  day 
of  the  month,  that  the  judgment  was  rendered,  or 
the  true  date  when  the  bond  was  executed.  The 
justices  of  the  peace  are  a  very  useful  body  of  meij, 
but  they  are  sometimes  extremely  illiterate,  and  they 
have  been  always  considered  as  entitled  to  a  great 
deal  of  indulgence.  My  conclusion,  from  the  re- 
cord, would  he,  that  the  appeal  was  prayed  and  the 
bond  executed  within  the  five  days,  notwithstanding 
the  dates;  and  that  the  justice  counted  the  interven- 
ing days,  without  much  regard  to  the  dates.  -I,  how- 
'  ever,  ammf  the  opinion,  that,  if  the  appeal  was  pray- 
ed for  within  five  days,  and  ihe  brnd  executed  at. 
any-  time  before  the  issuance  of  an  execution,  that  it 
would  be  in  time,  and  sufficient ;  and  that  the  coun- 
ty court  did  not  err  in  overruling  plaintiff's  motion 
to  dismiss  the  appeal. 

We  will  next  inquire,  if  the  court  erred  in  quash- 
ing the  attachment,  on  the  defendant's  motion. 

Before  the  passage  of  the  act  of  1528,  it  was,  un- 
doubtedly the  duty  of  the  court,  to  quash  an  attach- 
ment, if  the  plaintiff  had  not  brought  himself  strict- 
ly, by  his  affidavit,  within  the  provisions  of  the  law, 
authorising  a  process  by  attachment,  against  hisdebtor. 
He  would  have  been  required  to  swear  to  some  one 
of  the  grounds,  on  which  an  attachment  could  issue. 
That  "the  defendant  absconds,  or  secretes  himself;" 
that,  "  he  actually  resides* out  of  the  State;"  that, 
"he  is  about  to  remove  himself,  or  effects,  out  of  the 
State — so  that  the  ordinary  process  of  the  law  cannot 
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be  served  ont  him."  Some  one  of  these  grounds 
should  be  sworn  to,  before  the  plaintiff  could  resort 
to  this  extraordinary  remedy.  If  he  embrace  two  of 
these  distinct  grounds,  in  the  alternative,  it  would 
vitiate  the  affidavit,  and  be  fatal  to  the  action  of  at- 
tachment.11 '  i,¥T,r.'8R. 

14;  *4  lien. 

There  is  no  diflficultv,  in  drawing  the  boundary  <*Mimf'd 
of  distinction,  betwem  these  several  grounds  of  an 
attachment,  <4  absconds,  or  secretes,"  from  the  diffi- 
culty of  determining  which,  forms  but  one  ground; 
and  the  disjunctive  conjunction,  "or,"  does  not,  in 
this  instance,  render  the  affidavit  uncertain,  each  of 
the  others,  has  a  dear  and  distinct  meaning  of  itself; 
and  to  swear,  that  the  defendant  actually  resided  out 
of  the  State,  or  was  about  to  remove,  would  be  too 
uncertain — and,  therefore,  bad.  And,  in  like  man- 
ner, the  coupling  any  two-  distinct  grounds,  would 
also  be  bad. 

The  affidavit,  in  this  case,  is,  that  "the  defendant 
has  removed,  or  absconded,  so  that  the  ordinary  pro- 
cess of  the  law,  cannot  be  served  on  him."  He 
does  not  swear,  that  the  defendant  has  removed 
out  of  the  State;  and,  in  this,  he  subjects  his  affida- 
vit to  two  objections.  For  ought  that  >ve  know,  the 
defendant  had  only  removed  from  the  neighborhood, 
or  into  an  adjoining  county,  without  leaving  the 
State;  and  the  process  of  original  attachment  could 
not  run  against  his  property.  And,  again,  the  affida- 
vit is  double,  and  in  the  alternative — direeUy  in  con- 
flict with  the  principles  above  laicf  down. 

We  will  now  inquire,  whether  this  affidavit  can 
be  supported,  by  the  more  liberal  construction  guar- 
anteed to  the  attachment  laws,  by  the  act  of  1829. 
This  act  requires,  that  the  plaintiff  should  swear, 
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that  the  defendant  "  absconds  or  secretes  himself," 
or,  that  "  he  resides  out  of  this  State,"  or,  that  "he 
is  about  to  remove  out  of  this  State,  so  that  the  ordi- 
nary process  of  the  law  cannot  be  served  :"  or,  that 
he  is  about  to  remove  his  property  out  of  the  State, 
and,  ihat,  thereby,  the  plaintiff  will,  probably  lose 
his  debt,  or  have  to  sue  for  it,  in  another  State." 

Let  us  analyse  and  separate  these  several  causes, 
for  which  an  attachment  may  issue,  and  they  will 
stand  thus. — "Absconds,  or  secretes,"  would  be  the 
first.  "  That  he  resides  out  of  the  S'ate,"  would 
be  the  second. — That  "  he  is  about  to  remove  out  of 
the  State,"  would  be  the  third.— That  "he  is  about 
to  remove  his  property  out  of  the  State,"  would  be 
the  fourth. 

The  7th  section  of  this  act  provides,  that  the  sev- 
eral acts  of  this  State,  in  relation  to  attachments, 
shall  not  be  rigidly  and  strictly  construed.  Before 
the  enactment  of  this  statute,  the  rule  for  the  con- 
struction of  penal  statutes,  had  been  uniformly  op- 
plied  to  the  attachment  laws.  And  such  was  the 
severity  of  the  rule,  that  even  defects  in  form,  were 
held  to  be  fatal  to  the  attachment,  if  brought  to  4he 
view  of  the  court.  This  was  the  uniform  practice 
of  the  courts  of  this  State.  The  remedy  provided  is 
an  extraordinary  one.  It  is  a  great  i novation  on 
the  common  law,  and  it  is  ezparte.  On  these  con- 
siderations, was  the  rigid  rule  of  construction  we  have 
just  mentioned,  based.  By  the  7th  section  of  the  act 
it  is  seen  that  a  liberal  construction  must  now  obtain. 
By  a  liberal  construction,  defects  in  form,  I  should 
presume,  were  intended  to  be  cured,  if  amended  in 
time.  I  cannot  believe  that  it  was  intended  to  push 
this  liberality  of  construction  so  as  to  over  ride  de- 
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fects  of  substance.  I  think  that  the  last  branch  of 
the  8th  section  of  the  act,  explains  how  far  we  are 
to  carry  the  rule  intended  to  be  inculcated  by  the  7th 
section  :  it  provides  that  defects  of  form,  in  the  origi- 
nal papers,  may  be  amended,  on  its  appearing  to  the 
court,  or  to  the  justice  of  the  peace,  before  which 
such  attachment  shall  be  returned,  that  such  defect 
was  not  made  for  the  purpose  of  defrauding  the  de- 
fendant. 

I  do  not  believe  the  affidavit,  in  the  case  before 
us,  can  be  sustained  by.  the  last  mentioned  statute 
with  all  its  qualifications,  any  more  than  by  the  for- 
mer law;  it  does  not  conform  to  either,  and  is  defi- 
cient in  substance.  It  is  so  uncertain,  that  a  con- 
viction for  perjury  could  not  be  sustained  on  it,  how? 
eyer  corruptly  the  plaintiff  may  have  sworn.  It  is 
in  the  alternative,  and  has  coupled  one  ground  un- 
known to  either,  of  the  attachment  laws,  with  a  cause, 
that  would  be  sufficient  of  itself,  if  sworn  to  positively, 
and  unconnected  with  any  other,  excepting  secrets, 
making  "absconds  or  secretes  himself."  We,  there- 
fore, believe  the  affidavit  was  bad,  and  that  there  is 
no  error  in  quashing  the  attachment. 

Judgment  affirmed. 
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SOUTHALL  versus  CLARK. 

1.  Chancery  will  not  afford  relief  to  a  ward,  against  a  settle- 
ment made  with  his  guardian,  where  a  receipt  in  full  has  been 
given  for  more  than  ten  years  before  the  bill  ib  filed;  and, 
where  it  does  not  appear,  but  that  the  ward  is  capable  of  be- 
ing correctly  informed,  as  to  all  the  facts  and  circumstances 
connected  with  such  settlement,  and  with  his  own  rights; 
when  no  improper  influence  is  shewn  to  be  exerted  by  the 
guardian — no'deception :  and,  where  the  evidence  of  his  rights, 
as  a  ward,  at  the  time  of  such  receipt,  is  of  record,  and  ac- 
cessible to  him. 

This. was  a  bill  in  Chancery,  filed  by  the  plaintiff 
in  error,  on  the  chancery  side  of  Madison  Circuit 
court. 

The  bill,  among  other  matters,  charged,  that,  the 
complainant,  being  the  ward  of  the  defendant,  who 
married  the  widow  of  his  father,  had,  upwards  of 
ten  years  before  the  filing  of  the  bill,  executed  a  re- 
ceipt to  the  guardian,  in  full  settlement  of  his  ac- 
counts ;  that  this  receipt  was  given,  in  consequence 
of  the  confidence  reposed  in  the  defendant :  and,  the 
object  of  the  bill,  was  to  show,  that,  by  the  settle- 
ment, the  complainant  had  been  illegally  deprived  of 
his  share  in  the  estate  of  his  father;  that  the  same 
was  made  on  the  representations  of  the  defendant; 
and  that  the  facts,  in  relation  to  his  rights,  under  his 
father's  estate,  had  but  lately  come  to  his  know- 
ledge. 

The  answer  of  the  defendant  denied  most  of  the 
material  allegations  of  the  bill,  and  relied  generally 
on  the  receipt  and  settlement. 

There  was  no  proof  of  any  want  of  capacity  in 
the  complainant,  at  the  time  he  executed  the  receipt ; 
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nor,  of  any  undue  influence  on  the  part  of  the  de- 
fendant. The  reliance  of  the  complainant  was  chief- 
ly on  the  illegality  of  certain  sales,  made  by  the  de- 
fendant, of  the  personalty  of  the  estate  of  the  com- 
plainant's father-,- the  defendant,  in  right  of  his  wife, 
having  acted  [as  administrator.  The  bill,  on  final 
bearing  was  dismissed. 

Craighead  and  Hopkins,  for  the  plaintiff — 
Thornton,  contra. 

Lipscomb,  C.  J.  —  The  effect  of  the  settlement, 
made  between  the  complainant  and  the  defendant, 
as  the  guardian  of  the  complainant,  is  such  as  to  dis- 
pense with  the  necessity  of  inquiring,  whether  such 
a  case*is  made  out,  as  would  otherwise  entitle  the 
complainant  to  relief. 

More  than  ten  years  had  elapsed,  from  the  date 
of  that  settlement  before  relief  was  sought;  and, 
then,  no* peculiarity  of  circumstances  is  shown,  why 
the  complainant  was  so  slow  in  becoming  correctly 
informed,  as  to  his  rights.  No  extraordinary  exer- 
tions are  alleged,  to  have  been  used  by  the  former 
guardian,  to  continue  the  deception ;  nor  does  it  ap- 
pear, that  the  complainant  was  less  qualified,  and 
competent  to  transact  his  own  business,  than  ordina- 
ry men.  We  do  not  say,  that  a  case  might  not  oc- 
cur, (where  mental  imbecility,  leaning,  from  habit,  on 
the  confidence  reposed  in  a  guardian,  and  trusting  in 
him  to  such  an  extent,  as  to  leave  scarcely,  the  free- 
dom of  will,  presenting  such  strong  claims,)  as  to  in- 
duce a  court  of  chancery  to  disregard  the  lapse  of 
time,  that  had  intervened  from  the  period,  when  the 
complainant's  rights  accrued,  or,  from  the  date  of  a 
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settlement,  effected  by  a  cunning  and  superior  mind, 
over  an  inferior  one,  that  habit  had  subjected  to  its 
influence.  That  such  cases  may  occur,  there  can 
be  no  doubt ;  and,  when  they  do,  a  court  of  chance- 
ry will  grant  relief. 

This  case  presents  none  of  those  grounds:  the 
complainant  is  not  represented  to  be  a  weak  confid- 
ing man ;  nor  does  he  seem  to  have  been  under  any 
undue  influence,  at  the  time  he  executed  a  receipt  to 
the  defendant.  He  had  married  and  lived  apart  from 
his  guardian,  sometime  before  he  arrived  at  the  age 
of  twenty-ong  years.  We  have  no  reason  to  believe, 
that  any  undue  means  were  resorted  to,  by  the  de- 
fendant, to  keep  up  the  delusion,  if  the  complainant 
was  under  its  influence,  at  the  time  of  the  settlement 
The  facts  did  not  rest  in  the  bosom  of  the  defendant, 
nor  were  they,  confined  to  the  knowledge,  alone,  of 
those  under  his  influence;,  but,  were,  most  of  them, 
matters  of  record,  in  Georgia — and,  accessible  at  all 
times,  to  the  complainant. 

If  the  settlement  made,  was  a  fraud  on  the  com- 
plainant; and  the  receipt  given  by  him,  procured  by 
fraud,  it  was  competent" for  him  to  waive  all  advan- 
tages, and  confirm  the  settlement,  although  it  was 
originally  effected  by  the  fraudulent  practices  of 
the  defendant;  and  this  confirmation  must  necessa- 
rily be  presumed,  from  so  long  an  acquiescence,  on 
the  part  of  the  complainant.  There  should  be  some 
period  of  time,  to  give  stability  and  rest  to  transactions 
of  this  kind ;  and  courts  of  chancery  have  general- 
ly assumed  the  period  fixed  by  law,  as  a  limitation 
of  actions  at  law,  to  be  the  limit  to  investigations  of 
this  sort.  There  is  as  strong  reason  for  imposing  a 
limitation  in  chancery,  as  at  law — there  is  the- same 
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danger  of  a  loss  of  the  evidence  of  the  facts,  by  time; 
and  it  would  be  as  pernicious,  to  unsettle  property 
and  rights'  by  a  decree  in  chancery,  after  they  had 
been  so  long  adjusted  by  the  parties,  as  it  would 
to  open  the  door  to  judicial  investigation,  on  the  prin- 
ciples of  the  common  law. 

The  case  of  Meredith  and  wife  vs.  Nichols  and 
wife,*  was  a  much  stronger  case  than  the  one  before "1Mar-595 
us.  The  complainant  and  his  wife  had  not  the  same 
means  of  acquiring  correct  information  as  to  their 
rights,  as  this  complainant  had.  It  is  not  to  be  ex- 
pected that  Mrs.  Meredith  could  be  so  well  inform- 
ed as -to  the  manner  in  which  her  father's  estate  had 
been  disposed  of,  as  if  she  had  been  a  male.  She 
would  rest  with  more  implicit  confidence  in  the  ho-< 
nesty  and  fair  dealing  of  her  step-father,  who  had 
brought  her  up  as  his  own  child.  Her  husband  had 
no  means  of  acquiring  information  on  the  subject,  but 
from  hi 8  wife.  Under  such  circumstances,  it  is  nat- 
ural, that  she  should  believe  in  -  the  honesty  of  the 
step-father,  and  that  her  husband  should  believe  her 
confidence  had  not  been  misplaced.  They  sought 
relief  against  their  receipt,  within  seven  years  after 
it  was  given,  and  the  Supreme  court  of  Kentucky, 
in  the  opinion  delivered  by  Judge  Rowan,  refused 
relief,  because  it  was  not  satisfactorily  shown  why 
they  had  so  long  delayed  seeking  relief.  And  it  was 
ruled  that  their  acquiesence  for  so  long  a  time,  amount- 
ed to  a  confirmation  of  the  settlement.  The  judge 
observes,  that  the  court  could  find  nothing  to  justify 
altering  that  state  of  things,  which  had  so  long  ex- 
isted, and  which  had  been  so  long  affirmed  by  the 
parties,  without  their  entering  into  the  inquiry  as 
to  the  merits  of  this  bill,  aside  from  this  objection. 
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We  believe,  that,  whatever  equity  and  merits  may 
have  been  with  the  complainant,  that  he  haspermit- 
ed  such  a'length  of  time  to  elapse,  that  we  will  not 
set  aside  his  receipt.  K 

The  decree  must,  therefore,  be  affirmed  with  costs. 


CHENAULT  versus  BUSH. 

1.  A  writ  of  error  will  not  be  dismissed,  because  the  citation 
returned  executed,  is  directed  to  the  coroner  instead  of  the 
sheriffs  even  if  no  part  oftbe  record  shows  the  sheriff  to  be  a 
party  in  interest. 

This  was  a  motion/  submitted  to  the  court  here, 
for  the  dismissal  of  the  writ  of  error,  in  this  case,  be- 
cause the  citation  had  been  directed,  by  the  clerk, 
to  the  coroner,  to  be  executed,  no  part  of  the  record 
showing  the  sheriff  to  have  been  a  party  in  interest; 
or  in  any  way  incapable  of  executing  the  citation. 

Lipscomb,  C.  J. — A  motion  is  made  to  dismiss 
the  writ  of  error  in  this  case,  for  the  want  of  a  cita- 
tion. A  citation  has  been  returned  executed  ;  bat 
it  is  contended  that  it  is  void,  because  it  is  directed 
by  the  clerk,  to  the  coroner,  and  executed  by  him, 
when  it  does  not  appear  that  the  sheriff  was  in  any 
way  interested  in  the  suit. 

The  presumption  is,  that  the  clerk  directed  the 
citation,  as  he  thought  correct,  and  that  there  was  in 
fact,  some  good  reason  for  not  directing  it  to  the 
sheriff:  there  may  have  been  a  latent  interest,  not 
apparent  on  the  proceeding,  that  would  have  render- 
ed itimproperin  the  sheriff  to  have  executed  the  ci- 
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tation;  or  there  may  have  been  no  sheriff  at  the  time 
in  the  county. 

It  would  have  been  more  satisfactory,  if  the  clerk, 
had  given  us  the  reason  of  his  directing  the  citation 
to  the  coroner,  but  it  would  not  be  right  to  hold  the 
party  asking  the  citation,  responsible,  for  the  clerk's 
neglect. 

The  motion  must  be  overruled. 


CAMPBELL  et  al.  versus  LONGWORTH. 

1.  The  Supreme  court  will  not  dismiss  a  writ  of  error,  on  sug- 
jestion,  that  co-defendants  are  not  joined;  it  not  appearing, 
from  the  record,  that  other  parties  are  made  defendants,  by 
the  decree,  than  those  embraced  in  the  writ. 

Motion  to  dismiss  the  writ  of  error,  in  this  case,  on 
the  ground,  that  co-defendants  were  not  embraced  in 
the  writ.  The  case  was  in  chancery ;  and,  although 
the  defendant's  attornies  were  named  in  the  bill,  the 
decree  was  alone  against  him. 

Lipscomb,  C.  J. — A  motion  is  made,  in  this  case, 
to  dismiss  the  writ  of  error,  because  that  it  contains 
only  the  name  of  Thomas  Longworth,  as  defendant, 
whereas,  it  is  alleged,  that  George  F.  Salle  and 
Hugh  H.  Ralston,  are  co-defendants  with  him. 

On  looking  into  the  bill,  it  will  be  seen,  that  it 
was  filed,  to  stay  and  enjoin  an  execution  at  law, 
sued  out,  in  favor  of  Longworth,  alone.  The  bill, 
in  no  part  makes  Salle  and  Ralston  parties.     The 
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concluding  prayer  is,  that  subpoena  may  issue  to  the 
said  Thomas  Longworth  and  his  attorney  at  law, 
commanding  him  to  be  and  appear  at  the  court  afore- 
said, and  then  and  there  make  true  and  perfect  an- 
swers upon  their  corporal  oaths,  &c. 

Tfye  bill  had  charged,  in  a  previous  part  of  it, 
that  the  execution  had  been  ordered  out,  by  Hugh 
H.  Ralston,  esq.,  the  attorney  at  law  of  the  said  Tho- 
mas Longworth. 

No  discovery  is  prayed  from  Ralston,  nor  is  he 
shewn  in  any  way  to  be  necessarily  connected  in  in- 
terest with  Longworth.  He  is  not  sought  to  be 
charged  in  any  manner,  that  would  affect  his  inter- 
est. It  is  true  that  both  he  and  Salle  answer  the 
bill,  by  distinct  answers,  the  latter  professing  to  be 
Longworth's  attorney.  Leave  was  given,  in  the 
progress  of  the  suit,  to  amend  the  bill,  by  making 
the  representatives  of  James  P.  Bates,  deceased,  the 
late  sheriff,  parties,  but  this  does  not  seem. to  have 
been  done: 

The  case  is  entitled  throughout  as  against  Long- 
worth  alone ;  the  decree  is  in  the  following  form  : 

James  Campbell,  et  al.  ^      T     ~,  0    . 

r  C  Chancery.      Spnng 

Thos.  Longworth.      )  ' 

"  This  cause  having  been  set  for  a  final  hearing, 
and.  coming  on  to  be  heard  on  bill,  answer  and  ex- 
hibits; it  is  ordered,  adjudged  and  decreed,  that  the 
injunction  be  dissolved,  the  bill  of  complaint  be  dis- 
missed, and  that  the  complainant  pay  the  costs  of 
suit." 

We  believe  that  Longworth  alone  is  the  "defen- 
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dant  to  this  decree;  that  it  has  not  made  Ralston  and 
Salle  parties :  whether  it  is  necessary  that  they  should 
have  been,  is  not  important  to  this  motion. 
The  motion  to  dismiss  must  be  overruled. 


CLEMENS  &  M'CLELLAN  versus  PROUT  and  BRAHAN. 

1.  A  motion  will  not  lie  to  quash  an  execution,  on  a  mere  parol 
showing  that  it  hag  been  paid.     v 

2.  An  execution  will  be  enforced  for  the  benefit  of  a  surety, 
who  has  paid  it;  but  the  fact  must  appear,  by  evidence,  that 
the  surety  is  to  be  benefited. 

A  motion  w&s  submitted  to  the  county  court  of 
Madison  county,  on  the  part  of  Prout,  one  of  the  de- 
fendants in  error,  to  quash  an  execution  which  had 
issued  against  him,  on  a  judgment  of  that  court. — 
Brahan,  under  a  statute  of  this  State,  had  become 
the  surety  of  Prout,  and  the  motion  to  quash  was 
made  on  a  parol  showing  of  its  payment,  by  the 
surety.  The  county  court  refused  the  motion  :  which 
decision  being  taken  into  the  circuit  court,  was  there 
reversed,  and  the  motion  allowed.  On  error,  to  this  . 
court,  the  plaintiffs  contended,  that  the  remedy  would 
not  lie;  and  insisted  that  the  object  of  enforcing  the 
execution  was  for  the  benefit  of  Brahan,  the  surety. 

Mc  Clung,  for  plaintiff — Craighead,  cantr a. 

Taylor,  J. — This  case  originated  in  a  motion  made 
by  Prout,  in  the  county  court  of  Madison  county 
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to  quash  a.n  execution  which  had  been  issued  against 
him  and  the  ot-.tr  defendant  in  error,  at  the  suit  of 
the  plain  I  ifls. 

It  appears  that  a  judgment  had  been  recovered  by 
the  plaintiffs,  against  iJruut,  in  said  county  court. 
'  during  the  exis't:i:*.*e  of  what  xwas  common  I  v  calkil 
the  indorsement  law. 

By  that  law  it  was  pro\ided,  in  substance,  that  if 
the  plaintiff  in  any  execution  failed,  by  an  indorse- 
ment upon  it,  to  authorise  the  sheriff  to  receive,  at 
par,  the  notes  of  certain  banks,  the  paper  of  which 
,  was  greatly  depreciated,  the  defendant,  upon  execut- 
ing bond,  with  good  and  sufficient  security,  for  the 
payment  of  the  money  at  the  expiration  of  one  year, 
1  should  have  his  property,  which  might  have  been 
.  levied  on,  restored  to  Mm,  and  this  bond,  if  not  punc- 
tually paid,  was  declared  to  have  the  force  and  effect 
of  a  judgment.  , 

The  execution  which  was  issued  on  the  judgment 
of  the  plaintiffs  against  i/'rout,  had  no  such  indorse- 
ment on  it,  and  he  executed  his  bond  to  them,  with 
Brahan  as  his  security,  according  to  the  provisions 
of  the  statute.  The  debt  was  not  paid  at  the  ma- 
turity of  the  bond,  and  an  execution  waS,  thereupon, 
issued  agakist  Prout  and  Brahan,  which  is  the  one 
upon  which  .'the  motion  to  quash  was  made. 

The  ground  alleged  for  the  motion  was,  that  the 
judgment  had  been  satisfied  by  Brahan*,  the  security, 
which  f^ct  was  proved  by  the  pnrol  testimony  of  one 
Mills. 

The  county  court  overruled  the  motion,  from  which 
decision  the  case  was  taken,  bv  writ  of  error,  to  the 
circuit  court,  there  reversed,  and  is  now  here,  that 
the  latter  judgment  may  be  revised. 
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This  court,  in  the  case  of  Fryer  vs.  Austill?  decid-^  stew. 
eJ,  that  where  the  execution,  and  all  the  proceedings119 
in  the  record  have  "the  appaerance  of  fairness,  and 
a  defendant  has   made  payments,  or  Las  any  other 
defence  to  the  execution,  whiclt  docs  not  appear  in 
the  recoil,  but  must  he   proved  by  matters  in  pais, 
a  court  of  "chancery  alone,  can  allbrd  relief/'     It  is 
possible,  that  decision  went  too  far  ;  it  was  certainly 
broader  than  was  necessary  for  the  disposition  of  that 
case.      Although    antiquated,  this  court  might    re- 
cognize the  remedy  by  audita  querula,  as  .available, 
were  it  to  be   resorted  to.     But  it  was   intended,  in* 
the  case  just  cited,  to  determine  that,  in  such  case, 
no  remedy  could  be  afforded  by  motion,  or  the  writ  * 
of  supersedeas.  -' 

That  decision  settles  the  question  before  us,  and,  al- 
though, if  this  were  now  resintegra,  I  should  be  in 
favor  of  extending  the- remedy,  by  motion,  to  ca- 
ses of  the  kind,  yet  I  consider  it  better,  especially 
where  a  mere  matter  of  practice  is  concerned,  not  to 
disturb  former  precedents,  but  to  enforce  the  maxim 
of  stare  decisis. 

The  only  testimony  introduced  in  this  case,  was  the 
parol  evidence  of  the  witness,  that  Brahan  had  paid 
the  debt:  that  was  not  sufficient  to  support  the  motion. 

This  point  disposes  of  the  case  ;  but,  as  it  was  ar- 
gued entirely  on  the  ground;  that  the  execution  was 
intended  to  be  used  for  the  benefit  of  the  security, 
and  the  right  of  the  parties'  thus  to  use  it,  it  is  con- 
sidered proper,  briefly  to  notice  that  subject. 

This  court,  when  a  proper  case  occurs,  would  cer- 
tainly enforce  the  doctrine  of  subrogation  in  favor  of 
a  surety;  but,  before  that  doctrine  can  be  successful- 
ly invoked,  it  must  appear  that  the  object  is  to  en- 
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force  the  security,  which  the  creditor,  who  has  been 
paid  by  the  surety,  had  in  behalf  of  the  surety.  In 
this  case,  we  have  no  evidence  that  the  execution 
was  intended  to  be  used  for  the  benefit  of  the  surety; 
and  this  court  will  not  voluntarily  say  such  was  the 
fact. 

On  the  first  point,  the  judgment  of  the  circuit  court 
is  reversed,  and  that  of  the  county  court  affirmed. 


JUDGE  OF  LIMESTONE  CO.  COURT,  use,  &c.  vertus  COALTER  ct  al. 

1.  An  action  will  not  lie,  on  the  bond  of  an  executor  or  admin- 
istrator for  failing  to  pay  over  a  legacy,  declared  by  the  coun- 
ty court,  where  there  has  been  no  final  settlement;  it  not  ap- 
pearing that  a  refunding  bond  has  been  given. 

2.  Before  suit  can  be  maintained  against  the  sureties  of  an  exe- 
cutor or  administrator,  on  the  bond,  it  must  appear  that  as- 
sets have  been  fixed  in  the  hands  of  the  latter;  and  that  the 
money  alleged  to  be  due,  cannot  be  recovered  of  them. 

3.  Under  the  statutes  of  this  State,  an  order  of  the  County 
court,  ascertaining  a  specific  sum,  in  favor  of  a  distributee; 
is  equivalent  to  a  judgment  of  devastavit— -and  establishes  the 
fact,  of  assets  in  the  hands  of  an  executor  or  administrator. 

4.  Semble — That  the  return  of  nulla  bona,  to  an  execution 
against  an  executor  or  administrator,  will  be  sufficient  to  au- 
thorise a  suit  against  the  sureties  on  the  bond. 

This  was  an  action  of  debt  in  the  Circuit  court 
of  Limestone,  and  was  instituted  by  the  plaintiff  in 
error,  for  the  use  of  the  guardian  of  Martha  Chap- 
man, against  the  defendants,  on  the  bond  of  Coalter, 
as  executor. 

A  distributive,  share,  in  the  estate  of  Chapman, 
had  been  declared  in  favor  of  Martha  Chapman; 
and  the  non-payment  of  this  amount,  was  the  breach. 
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assigned.  It  did  not  appear,  from  the  record,  that 
there  had  been  any  final  settlement  of  the  estate  of 
Chapman;  or,  that  a  refunding  bond  had  been  given, 
on  the  part  of  the  distributee.  Nor  was  it  shewn, 
that  the  executor  had  been  proceeded  against. 

On  general  demurrer;  the  court  below  gave  judg- 
ment for  the  defendants. 

J.  L.  Martin,  for  the  plaintiffs — Thornton,  contra. 

Lipscomb,  C.  J. — -.This  was  an  action,  brought  on 
the  bond  of  James  Coalter,  executor  of  James  Chap- 
man, for  the  uSe  of  John  Smith,  guardian  of  Martha 
Chapman,  one  of  the  infant  heirs  of  James  Chapman, 
on  the  bond  of  Coalter,  as  executor,  for  the  faithful 
administration  of  the  estate.  The  breach  assigned, 
is,  that  the  judge  of  the  county  court,  ordered  the 
sum  of  seventy-nine  dollors  and  forty-three  and  three 
fourths  cents,  to  be  paid,  by  the  executor,  to  e?ch  of 
the  heirs,  as  their  share  of  the  undivided  estate  of 
their  father;  and  that  this  sum  has  not  been  paid  to 
the  guardian  of  Martha. 

There  is  no  averment,  that  there  had  been  a  final 
settlement  of  the  estate ;  or,  that  a  refunding  bond 
had  been  filed.  And,  it  does  not  appear,  that  there 
had  been  any  efforts,  to  recover  the  money  from  the 
executor,  before  the  commencement  of  this  suit. 

The  judgment  in  the  court  below,  on  general  de- 
murrer, was  in  favor  of  the  defendants. 

It  is  believed  that  this  judgment  can  be  sustained, 
on  two  distinct  grounds. 

If  there  has  not  been  a  final  settlement  of  the  es- 
tate, no  action  can  be  sustained,  on  the   executor's 
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bond*,  for  the  benefit  of  a  distributee,  unless  such  dis- 
tributee has  tendered  a  sufficient  refunding  bond.- 

Again  :  before  suit  can  be  brought,  on  the  bond, 
assets  must  be- fixed  in  the  hands  of  the  executor; 
and  the  inability  to  make  the  money  out  of  him,  must 
be  established. 

It  was  formerly  holdcn,  that,  to  fix  assets  in  the 
hands  of  an  executor  or  administrator,. tliere  must  be 
k  a  judgment  of  devastavit.  It  is,  however  believed, 
that,  under  our  statute,  the  order  of  the  judge  of  the 
county  court,  to  pay  a  specific  sum  to  a  distributee, 
is  tantamount  to  a 'judgment  of  devastavit:  and  suffi- 
ciently establishes  the  fact  of  assets  being  in  his 
hands. 

But,  it  is,  not  shown,  in  this  case,  that  the  money 
could  not  have  been  made,  from  the  executor. — 
Execution  could  have  been  issued  on  the  order  of  the 
judge,  for  the  specific  sum. 

If  execution  had- been  sui?d  out,  and  returned  nul- 
la bona,  it  would  have  shown  the  default  of  the  exe- 
cutor; and  the  securities  might  then  have  been  re- 
sorted- to,  on  the  bond. 

The  court  below,  as  we  conceive,  very  properly 
sustained  the  demurrer;  and  the  judgment  must  be 
affirmed. 
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1.  A  pica  to  an  action  of  debt,  mi  the  judgment  of  a  justice  of 
the  peace,  in  another  State,  "that  the  plaintiff  and  defendant 
were  citizens  of  this  Slate  when  the  judgment  was  rendered, 
by  the  justice;"  (the  cause  of  action  being  ex  co7itractu,)  is 
bad. 

(2.  Sworn  copies  of  the  proceedings  in  a  suit  had  before  a  jus- 
tice of  the  peace,  in  another  State,  (proved  by  the  evidence 
of  such  justice,  taken  in  compliance  with  the  statutes  of  this 
State,)  in  the  absence  of  proof  that  such  State  has  provided 
by  law,  a  certain  mode  of  proof,  in  relation  to  such  proceed- 
ings; are  admissible  as  testimony. 

.-}.  This  state  will  not  presume  that  justices  courts,  in  a  sister 
State,  are  courts  of  record. 

4.  Semble — In  a  suit,  brought  to  recover  the  amount  of  a  judg- 
ment, rendered  by  a  justice  of  the  pea<;e,  in  another  State; 
parol  proof  is  admissible  to  show  that  the .  individual  pur- 
porting to  have  rendered  the  judgment,  was  a  justice  of  the 
peace. 

This  action,  being  debt,  was  brought  by  th*e  de- 
fendant in  error,  in  the  circuit  court  of  Lauderdale, 
to  recover  the  amount  of  a  judgment  rendered  against 
the  plaintiffs,  in  Tennessee,  by  a  justice  of  the  peace. ' 
The  court  below,  rendered  judgment  in  favor  of  the 
defendant  in  error;  and  on  that  decision  the  case  was 
brought  here. 

In  the  cfiurt  below,  the  plaintiff  was  permitted  to 
show,  b}'  the  testimony  of  the  justice  of  the  peace, 
the  proceedings  had  before  him;  and  to  prove,  by  pa- 
rol, that  the  person  purporting  to  be  the  justice,  was 
in  fact.  so. 

The  defendants  below,  with  other  pleas,  plead 
that  they,  together  with  the  plaintiff,  were,  at  the 
time  such  judgment  was  rendered,  citizens  of*  the 
State  of  Alabama.     The  court  sustained  a  demurrer 
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to  this  plea,  and  all  these    matters  were  assigned  in 
error. 


Martin,  for  plaintiff—  Anderson,  contra. 

Lipscomb,  C.  J.  —  This  was  an  action  of  debt, 
brought  to  recover  the  amount  of  a  judgment,  ren- 
dered by  a  justice  of  the  peace,  in  the  state  of  Ten- 
nessee. 

The  first  error  relied  on,  is,  that  the  court  below 
erred  in  its  opinions,  as  stated  in  the  bill  of  excep- 
tions. 

Secondly — that  the  court  erred,  in  permitting  pa- 
rol evidence,  that  Newton  was  a  justice  of  the  peace, 
in  the  State  "of  Tennessee. 

Thirdly— the  court  erred  in  sustaining  the  demur- 
rer to  the  third  plea  of  the  defendants  below. 

There  were,  other  assignments,  but  they  were 
abandoned. 

We  will  take  up  the  third  error  assigned,  first. — 
The  plea,  to  which  the  demurrer  was  sustained,  was, 
in  substance,  that,  both  the  plaintiff  and  defendants 
were  citizens  of  this  State,  when  the  cause  of  ac- 
tion originated;  and,  were,  in  fact,  citizens  of  this 
State,  when  the  suit  was  brought,  and  judgment  ren- 
dered by  the  justice  of  the  pe|ce,  in  the  State  of 
Tennessee;  and,  that  he  did  not  admit  the  jurisdic- 
tion of  the  justice  of  the  peace,  who  rendered  the 
judgment. 

The  cause  of  action  was  ex  contractu,  and,  of 
course,  in  its  nature,  transitory ;  if  the  defendants 
were  found  in  the  State  of  Tennessee,  it  could  be 
no  objection  to  their  being  sued  there,  that  the  con- 
tract was  made,  and  the  parties  resided  in  another 
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State.  It  may  have  been  something  of  a  border 
stratagem,  to  seek  an  opportunity  of  the  defendants' 
being  over  the  line,  for  the  purpose  of  sueing  them 
there;  but,  if  so,  it  was  more  tranquil  and  harmless 
than  Many  other  border  customs,  and  afforded  no 
substantial  defence  to  the  action.  The  demurrer 
was,  therefore,  properly  enough  sustained. 

The  first  assignment  of  error,  embraces  the  ad- 
missibility of  the  testimony  of  the  proceeding,  had 
in  the  justice's  court,  in  the  State  of  Tennessee. — 
The  testimony  of  Newton,  the  justice  of  the  peace, 
properly  taken,  pursuant  to  the  statute,  was  read  in 
evidence  He  proved,  by  sworn  copies,  all  the  pro- 
ceedings, before  him,  in  the  case  between  the  parties. 
The  proceedings  before  the  justice  of  the  peace,  were 
not  of  the  dignity  of  records ;  and,  if  it  is  not  compe- 
tent to  prove  them,  by  sworn  copies,  proof  would  bo 
wholly  impossible.  It  being,  therefore,  the  only 
mode,  we  are  advised  of,  in  which  such  proceedings 
can  be  proven,  there  was  no  error  in  admitting  it. — 
If  any  other  mode,  more  certain,  has  been  provided 
by  the  laws  of  Tennessee,  it  should  have  been 
shewn. 

But,  we  are  not  authorised  to  presume,  that  such 
courts  are  made  courts  of  record,  by  the  laws  of  the 
State  of  Tennessee;  if  they  have  been  so  made,  then 
the  judgments  should  he  proven,  and  authenticated, 
agreeably  to  the  act  of  congress. 

Another  objection  presented  by  the  bill  o(  excep- 
tions, is,  that  parol  evidence  was  admitted,  that  New- 
ton was  a  justice  of  the  peace.  It  is  not.  necessary  to 
prove,  that  a  justice  of  the  peace,  is  legally  invested 
with  the  authority  he  exercises.  The  inquiry,  for 
all  the  purposes,  not  connected  with  a  direct  trial  cS 
vol.  -1    %  I.V 
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his  authority  to  hold  the  office,  is,  not  into  the  regu- 
larity and  validity  of  the  tenure,  by  which  he  holds 
the  office — it  is  not,  whether  he  is  such  officer,  dt 
jure;  but,  whether  he  was  such,  de  facto.  In  the 
aspect  in  which  the  objection  is  presented,  by  the 
record,  we  can  perceive  nothiug  against  the  admissi- 
bility of  such -testimony. 

We  do  not  believe,  that  the  question  of  the  legal 
effect  of  such  a  judgment  as  the  one  on  which  this 
suit  has  been  brought,  is  presented  by  the  record,  for 
our  consideration. 

The  objection  as  to  the  parties  to  the  suit,  was 
waived.     Let  the  judgment  be  affirmed. 
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WILEY  and  GAYLE  versus  WHITE  and  LESLEY. 

1 .  Semble — The  act  of  1 822*  on  the  subject  of  authorising  sales 
by  an  administrator  or  executor,  of  the  real  estate  of  a  de- 
ceased person,  though  it  did  not  repeal  the  act  of  1  803,t  di- 
recting a  sale  of  the  lands  of  a  testator  or  intestate,J  yet, 
superseded  the  provisions  of  the  latter  act. 

2.  Under  the  statute  of  1803,  the  County  court  had  no  power  to 
order  a  sale  of  the  lands  of  a  testator  or  ih  test  ate,  without 
proof,  that  the  representative  had  given  the  notice  required  by 
the  act. 

3.  So,  the  failure  of  the  representative  to  give  bond,  as  the  act 
directs,  held  to  avoid  the  sale  of  lands  made  by^him. 

4.  As  a  general  rule,  the  delivery  of  the  possession  of  real  es- 
tate by  the  grantor,  to  the  grantee,  is  evidence  of  title,  so  far 
as  to  prevent  the  recovery  back  of  the  purchase  money,  until 
eviction:  and,  the  vendee  cannot  defeat  the  recovery  of  the 
-consideration  money,  on  the  ground  of  want  of  title,  in  the 

vendor. 

5.  In  such  case, a  vendee  is  bouud  to  ascertain  the  title  sold;  and, 
if  he  choses,  may  protect  himself,  by  proper  covenants. 

6.  But,  in  the  case  of  a  sale  of  lands  by  an  administrator  or  exe- 
cutor, under  the  statute,  the  rule  is  otherwise:  they  act  as 
trustees,  who  sell  the  title  of  others;  and,  if  they  do  not  strict- 
ly pursue  the  authority  under  which  they  act,  the  sale  made 
by  them  is  void:  and  the  possession  held  under«them,by  a  ven- 
dee, is  tortious;  and  the  latter  is  liable  to  the  heirs,  for  mesne 
profits. 

7.  Id  such  case,  the  vendee  may  legally  resist  the  recovery  of 
the  purchase  money,  without  proof  of  eviction. 

This  was  an  action  of  assumpsit,  in  Dallas  Cir- 
cuit court,  instituted  by  the  defendants  in  error,  as 
the  administrators  of  Edmund  Lane.     The  cause  of 


Wikin's  Digest,  pajro  IPO.  see.  10. 

tToiihnin's  Digest,  pa«c:fc£7f  see.  2^. 

jTheac/of  !.-«):»,  referred  t<>  in  this  caso,  is  not  embraced  in  the  Dges1 
of  Aiken.  It  n  presumed,  therefore,  that  it  i«  now  no  part  of  %tV  law  of  il  o 
.  land,  except  so  far  us  it  in  incorporated  into  other  arts,  letained  i  »  Aiken's  D.- 
gcat. 


356 


CASES  DETERMINED' 


wiley  and  gayle  vs.  white  and  LESLEY. 


action  was  a  prommissory  note,  for, the  sum  of  nine 
hundred  and  ten  dollars,  which  had  been  executed 
in  part  consideration  of  the  purchase  of  real  estate, 
of  the  intestate,  sold  by  the  administrators. 

The  declaration  was  in  common  form,  and  the  ge- 
neral issue  pleaded. 

The  proceedings  under  whicR  the  sale  was. effect- 
ed, were  those  prescribed  in  the  statute  of  1803  : 
and,  under  which  the  .Orphans'  court  decreed  a  sale, 
which  was  effected  accordingly. 

In  the  court  below  a  judgment  was  rendered  for 
the  plaintiffs  in  the  cause;  and,  to  reverse  that  judg- 
,ment  exceptions  were  taken,  and  the  cause  brought 
here,  by  writ  of  error. . 

The#  bill  of  exceptions  set  forth  the  petition,  at 
length,  under  which  the  sale  had  been  decreed ;  and 
the  orders  of  the  Orphaus'  court  in. relation  thereto. 

The  first  order,  after  reciting,  that  the  administra- 
tors had  filed  a  statement  under- oath,  setting  forth 
the  insolvency  of  the  estate,  and,  that  it  appeared, 
that  the  intestate  owned  the  real  estate,  described,  or- 
dered a  citation  to  all  concerned,  and  publication, 
&c.  .  > 

Another  order,  after  premising,  that  it  appeared, 
that  due  notice  had  been  given  by  publication,  in  the 
"Cahavfcba  Press,"  and  no  objection  having  been 
made  to,  or  cause  shewn,  why,  said  lands  should  not  be 
sold ;  and  that  it  would  subserve  the  interest  of  all  con- 
cerned, to  sell — decreed  a  sale,  by  commissioners,  up- 
on six  weeks'  notice,  and  ou  a  credit  of  one  year. 

It  was  not  shewn,  that  any  report  had  been  made  of 
the  sale;  or,  that  a  bond  had  been  given  by  the  ad- 
ministrators. 

During  the  progress  of  the  trial,  the  defendants 
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prayed  the  court  to  charge  the  juty,  that  the  act  of 
1622,  on  the  subject  of  a  sale^of  the  realty  of  a  de- 
ceased person,  repealed  that  of  1803 — which  the 
court  refused,  saying  that  the  acts  were  in  pari  mate- 
ria, and  that  the  provisions  of  one  did  toot  repeal  the 
provisions  of  the  other,  where  not  repugnant.     That  , 

it  was  then  asked  of  the  court,  to  charge,  that,  to 
entitle  the  plaintiffs  to  recover,  the  jury  must  be  sa- 
tisfied, that  the  sale,  if  made,  under  the  act  of  1803, 
was  preceded  by  notice  to  the  heirs,  by  advertise- 
ment in  three  public  places,  in  the  "county,  or  publi- 
cation, in  a  newspaper,  printed  in  the  State;  and, 
that  the  administrator  had  given  bond,  as  required  by 
the-act,  and  had  reported  his  acts  to  the  county  court. 
The  court  refused  so  to  charge,  but  instructed  the  jury 
that  slight  irregularities  in  the  proceedings  did  not 
avoid  the  sale-. 

It  was  further  asked  of  the  court,  by  the  defen- 
dants, to  instruct  the  jury,  that,  unless  all  the  requi- 
sites of  the  statute  were  strictly  complied  with,  the 
plaintiffs  could  not  recover ;  and  that  when  the  de- 
fendants made  onto,  prima  facie  case  of  irregularity, 
it  devolved  upon  the  plaintiffs  to  show  a  perfect  con- 
formity with  the  statute.  The  court  refused  so  to 
charge,  but  informed  the  jury,  that  if  the  defendants 
had  received  a  deed  from  the  plaintiffs  for  the  land, 
and  had  enjoyed  possession,  there  was  not  a-  total 
failure  of  consideration. 

Vandegraajf,  for  plaintiff — Hopkins  and  Ellis,  con- 
tra. • 

Taylor,  J. — The  decision  which  was  made  in 
this  case,  when  it  was  in  this  court  before,a  renders  ^|lew,R 
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h  unnecessary  to  investigate  several  of  the  points 
which  have  -been  elaborately  and  ably  argued  by 
courisel.  It  has  been  repeatedly  determined,  that  we 
would  not  examine  a  point  which  had  been  once  de- 
cided by  us  in  a  cause,  if  the  same  case  is  brought 
before  us  a  second  time. 

The  opinion  of  the  court,  delivered  in  this  case, 
heretofore,  contains  the  following  language  : 

"  The  county  court,  is  a  court  of  specialjand  limi- 
ted jurisdiction}  its  authority  to  order  or  decree  the 
sale  of  the  real  estate  of  testators  and  intestates,  is 
not  derived  from  the  common  law,  but  is  created  by 
statute,  and,  to  render  the  sale  valid,  all  material  re- 
quisitions of  the  statute  must  be  complied  with." 

The  principal  difficulty  in  this  case  is,  to  deter- 
mine what  is  before  us  for  revision  ;  there  is  but  lit- 
tle, in  applying  the  foregoing  opinion  to  the  record, 
were  we  to  examine  it  without  regard  to  the  assign- 
ment of  errors ;  that  assignment  relates  exclusively 
to  the  bill  of  exceptions.  It'appears  from  the  bill  of 
exceptions,  that  the  plaintiffs  in  error  (the  defendants 
below,)  moved  the  court  to  give  the  jury  several  dis- 
tinct charges,  all  of  which  were  refused ;  and  these 
opinions  of  the  court,  as  well  as  those  contained  in 
the  charges  given,  were  excepted  to.  The  court  was 
requested,  first,  "to  charge  the  jury,  that  the  act  of 
1822,  authorising  the  sale  of  real  estate,  by  adminis- 
trators, upon  the  insolvency  of  the  estates  of  intes- 
tates, repealed  the  act  of  1803,  on  the  same  subject 
This  charge  the  court  refused  to  give,  and  ruled  that 
#there  were  several  acts  which  should  be  considered  in 
pari  materia,  and  did  not  repeal  the  act  of  1803,  ex- 
cept so  far  as  their  provisions  were  repugnant." 

Juries  are  impanneled  to  investigate  facts.     Sup- 
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pose  the  charge  had  been  given  as  requested,  what 
would  it  have  effected?  It  vvjas  asking  the  court  to 
inform  the  jury  that  they  must  give  construction  to 
the  law  of  1822,  and  not  to  construe  the  law  for 
them.  It  was,  in  effect,  a  mere  abstract  charge  which 
was  requested,  and  nothing  more.,  But,  even  had  it 
been  proper  to  charge  in  the  abstract  manner  request- 
ed, by  the  plaintiffs  in  error,  the  chai"ge  given  by  the 
court  was  correct.  There  is  no  claYise  in  the  act  of 
1822,  repealing  that  of  !S03  ;  much  of  the  act  of  1803, 
contains  provisions  in  no  way  inconsistent  with  that 
of  1822 :  for  a  subsequent  statute  to  repeal  a  previ- 
ous one,  by  implication,  there  must  be  a  repugnancy* 
in  the  one  to  the  other,  and,  therefore,  the  charge 
was  right,  as  given.  It  is  objected,  however,  that 
the  court  left  it  to  the  jury,  to  determine  whether 
such  repugnancy  existed,  which  it  was  the  peculiar 
province  of  the  court  to  determine.  This  would  be 
very  true,  had  not  the  counsel  asked  a  charge  which, 
if  given  as  requested,  would  have  devolved  the  duty 
upon  the  jury :  The  court  responded  to  the  request 
of  the  counsel. 

The  plaintiffs  in  error  also  requested  the  court  to 
charge  the  jury,  "  that  to  entitle  the  plaintiffs  [the 
defendants  in  error,]  to  recover,  they  must  be  satis- 
fied, if  the  plaintiffs  sold  under  the  act  of  1803,  that 
they  made  publication,  by  putting  up  advertisements 
in  three  public  placees  in  the  county,  in  which  the 
land  lies,  and  also  by  publishing  the  said  notice  in  a 
paper  published  in  the  State.  That  they  also  gave 
bond  and  security  under  said  act  of  1803;  and,  also/ 
that  they  reported  their  proceedings  of  the  county 
court,  in  pursuance  of  said  order,  otherwise  they  could 
not  recover.     This  charge  the  court  refused  to  give 
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•  but  told  the  jury  that  slight  irregularities  in  the  pro- 
ceedings did  not  avoid  the  saicf  sale." 

I  understand  the  effect  of  the.  charge  to  be  this 
Although  the  proceedings  were  had  under  the  act 
of  1*03,  the  failure  to  put  up  advertisements  in  three 
public  places  in  the  county*  in  which  the  land  lies; 
also,  the  failure  to  give  bond  and  security,  and  to 
report  the  proceedings  to  the  court,  in  pursuance  of 
the  order  of  sale,,  were  slight  irregularities,  which 
would  not  affect  the  right  of  the  payees  to  recover. 

It  is  not  necessary  to  enter  into  an  examination  of 
the  effect  of  the  act  of  1622  upon  that  of  1803,  to  decide 
the  question  made  by  this  exception;  it  seems  to  be  ad- 
mitted that  the  proceedings  took*place  under  the  act  o£ 
1803.     It  was  determined  by  this  court,  heretofore, 
that  they  could  not  be  sustained,  if  they  were  had  un- 
der the  statute  of  1822,  and  the  great  object  of  the  de- 
fendants in  error,  upon  the  trial  in  the  circuit  court, 
which  took  place  after  the  case  was  remanded,  seems 
to  have  been  to  bring  the  proceedings  of  the  county 
court,  within  the  provisions  of  the  act  of  1803. — 
Were  it  necessary  to  decide  whether  a  sale  of  real 
estate  could  now  be  made  by  a  representative  under 
the  act  of  1803,  my  opinion  would  be  that  it  could 
not;  that  the  provisions  of  that  act  on  this  subject, 
are  superseded  by  those  contained  in  the  act  of  1622, 
which  throws  several  additional  guards  around  the 
interests  of  the  heirs,  especially  such  as  are  infants, 
who  should  always  receive  the  peculiar  protection  and 
favor  of  the  courts ;  and  that  it  could  not  have  been 
consistent  with  the  inteution  of  the  legislature,  while 
the  propriety  of  these  additional  securities  to  the 
rights  of  infant  heirs  is  admitted,  to  leave  it  optional 
with  the  persons  against  whom  it  is  intended  to  af- 
ford the  protection,  to  give  it  or  not. 
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It  may  be  well  to  compare  the  irregularities  spe- 
cified in   the   charge  which   was  requested  by  the 
plaintiffs  in  error,  with  those  on  account  of  which     ; 
the  case  was  reversed  when  in  this  court  before. 

It  will  be  recollected  that  it  was  then  determined, 
that  the  record  contained  complete  evidence  that  the 
county  court,  in  ordering  the  sale,  proceeded  under 
the  act  of  1S22.  That  statute,  among  other  things, 
-required  that,  "where  a  sale  of  the  estate  shall  be  or- 
dered, or  decreed,  by  the  court,  commissioners  shall 
be  appointed,  in  the  order,  or  decree,  with  directions 
to  sell  the  estate,  either  for  money  or  on  credit,  as 
may  be  most  just  and  equitable,  and  to  report  to 
said  court,  at  the  time  limited  in  the  order  or  decree. 
That  the  said  court  shall,  upon  the  coming  in  of  the 
report  of  the  commissioners,  render  a  final  decree  in 
the  cause ;  and  if  the  terms  of  the  sale  have  been 
complied  with,  by  ihe  purchaser  of  the  estate,  the  x 
commissioners  shall  .be  directed  by  such  final  decree, 
to  convey  the  estate  sold,  to  the  purchaser." 

In  deciding  the  case  in  1830,  this  court  said,  "one 
very  material  requisition  of  the  statute  is,  that  the 
commissioners  shall  make  their  report  to  the  court, 
on  which  the  court  shall  make  its  final  decree,  di- 
recting them  to  convey  to  the  purchaser.  In  order 
to  give  effect  to  the  proceedings  of  the  court,  and 
reality  to  Wilej's  title,  this  was  essential ;  but  which 
was  not  done,  and  the  omission  is  fatal.  Wiley's 
title,  therefore,  was  wholly  defective  and  void,  un- 
less the  omission  can  be  supplied,  so  as  to  complete 
it."  The  opinion  goes  on  to  show  that  the  omis- 
sion cannot  be  supplied. 

The  act  under  which  the  above  decision  was  made, 
required  personal  notice  of  the  proceedings  to  be 
•  vol.  3.  *         46 
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served  upon  the  heirs,  and  that  guardians  ad  litem, 
shall  be  appointed  to  those  who  are  under  age,  and 
requires  them  to  deny  the  necessity  of  a  sale,  so  as 
not  to  dispense  with  any  proof  whatever,  on  the  part 
of  the  representative.  The  parties  in  interest,  were 
then  all  in  court  The  act  of  1803,  under  which  it 
is  contended,  by  the  defendants  in  error,  this  pro- 
ceeding took  place,  and  to  which  the  charge  request- 
ed, had'a  direct  reference,  does  not  require  that  per- 
sonal notice  shall  be  served  upon  those  interested  in 
the  real  estate,  which  it  is  intended  to  sell.  Its  pro- 
visions on  the  subject  of  notice,  are  as  follows  :  after 
requiring  that -the  representative,  when  he  discovers 
that  the  personal  estate  is  insufficient  to  pay  debts, 
shall  exhibit  a  true  account  of  the  estate  and  debts, 
as  far  as  he  can  discover  the  same,  to  the  orphans' 
court,  or  chief  justice  thereof,  it  proceeds  thus: 

"And  the  said  court,  or  chief  justice,  shall,  there- 
upon, cause  a  citation  to  issue,  directing  all  persons 
interested  in  the  lands,  tenements,  and  hereditaments 
of  the  deceased,  to  appear  before  the  orphans'  court, 
at  a  certain  day  therein  to  "be  named,  to  show  cause, 
&c;  which  citation  shall,  immediately  thereafter,  be 
set  up  in  three  of  the  most  public  places  in  the  coun- 
ty in  which  such  lands,  teqements,  or  hereditaments 
be,  for  the  space  of  thirty  days,  and  be  published,  for 
the  same  term  of  time,  in  one  of  the  public  newspa- 
pers in  this  State." 

Suppose  no  publication  were  made  in  a  newspa- 
per, in  conformity  with  this  provision,  and  the  notice 
was  advertised  in  three  public  places,  as  required  by 
the  act,  would  this  be  a  sufficient  compliance  with 
its  requisitions?  It  is  impossible  to  determine  which 
of  the  two  modes  of  advertising  would,  most  proba- 
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bly,  bring  a  knowledge  of  the  proceedings  home  to 
the  persons  interested  :  that  would  depend  upon  seve- 
ral circumstances.  If  they  resided  in  the  same  coun- 
ty, and  the  paper  was  published  out  of  it,  the  writ- 
ten notices  would  be  most  apt  to  be  seen  by  them. 
Did  they  reside  out  of  the  county,  but  near  the  place 
at  which  the  newspaper  was  published,  the  printed 
notice  would  most' probably  meet  their  eyes;  and  if 
they  lived  at  a  distance  from  both,  it  would  gene- 
rally be  accidental  that  they  would  receive  any  in- 
formation from  either.  But,  because  this  is  the  case, 
would  it  be  right  to  consider  it  unnecessary  to  give 
notice  at  all? 

It  will  be  remembered,  that  the  court,  in  this  ciise, 
heretofore  decided,  that  all  material  facts  must  ap- 
pear upon  t\\p  recorcl;  and  the  only  inquiry  is,  are  - 
any  of  the  acts  required  to  be  done,  and  whiph  do 
not  thus  appear,  material?  If  no  advertisement  had 
been  published  in  a  newspaper,  nor  any  other  no- 
tice given,  would  this  have  been  fatal  to  the  pro- 
ceedings? 

The  act  prescribed  this  method  of  citing  the  per- 
sons interested,  to  appear  and  contest  the  application 
of  the  representative.  That  of  1822,  requires  the 
service  of  personal  notice.  Suppose  no  such  person- 
al notice  is  served,  under  the  last' mentioned  act; 
what  would  be  the  effect?  Surely,  it  would  bo  a 
more  important  departure  from  the  course  prescribed 
by  the  statute,  than  a  failure  on  the  part  of  commis- 
sioners, appointed  under  it,  after  they  have  sold,  in 
conformity  with  the  order,  to  make  a  report  of  their 
proceedings.  In  the  latter  case,  proof  that  the  pur- 
chaser had  complied  with  the  terms  of  the  sale,  and 
that  the  commissioners  had,  thereupon,  made  a  deed, 
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though  without  ari  order  and  decree  of  the  county 
court  to  that  effect,  would  seem  to  secure  the  inter- 
est of  all  concerned,  though  in  an  irregular  manner. 
But  if  service  of  process  has  not  been  effected,  it  would 
be  difficult,  and,  in  many  instances,  might  be  impossi- 
ble, to  show  the  extent  of  the  injury  which  had  been 
received  by  those  who  ought  to  have  received  the  no- 
tice. It  would,  also,  leave  facts  open  for  subsequent, 
and,  it  might  be,  repeated  investigation,  which  ought 
to  be  settled,  once  and  forever,  by  the  proceeding  in 
the  county  court.  If  the  service  of  the  process  be 
so  important,  under  the  act  of  1S22 — making  the  sev- 
eral advertisements,  which  are  intended  to  have  the 
same  effect,  must  be  equally  so,  under  the  act  of  1S03, 
and  if  one  mode  of  advertising,  required  by  the  sta- 
tute, can  be  omitted,  and  pronounced  tpo  slighta  de- 
parture to  affect  the  substance  of  the  proceeding,  I 
.do  not  see  why  both  may  not.  The  act  evidently 
substitutes  these  advertisements  for  personal  service 
of  the  citation;  the  policy  of  any  such  substitution  has 
been  denied  by  the  legislature,  by  the  subsequent 
enactment,  and  is,  at  least,  too  much  a  matter  of  doubt 
to  authorise  this  oourt  to  say  that  we  will  sanction 
so  great  a  departure  from  the  requisitions  of  the  sta- 
tute as  has  been  made  in  this  instance. 

It  is  insisted,  however,  by  the  counsel  for  the  de- 
fendants in  error,  that  the  omission,  to  make  it  fatal, 
must  be  in  the  proceedings  of  the  court.  That  if 
the  court  has  proceeded  regularly ,  and  made  every  ne- 
cessary order,  it  will  be  presumed  that  every  thing 
was  done  in  conformity  with  those  orders.  The 
soundness  of  this  distinction  is  not  perceived.  The 
court  was  not  authorised,  according  to  the  act  of  1803, 
to  order  a  sale  of  the  lands,  until  the  time  at  which 
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the  parties  interested,  were  cited  to  appear,  by  the  ad- 
vertisements pnblished  as  before  mentioned;  and 
without  proof  that  the  representative  had  performed 
his  duty,  in  that  respect,  no  such  order  could  be  le- 
gally made. 

The  failure  of  the  administrator,  to  give  bond  accord- 
ing to  the  requirements  of  the  thirtieth  section,  would 
also  be  a  fatal  omission.  That  section  provides,  that 
"every  executor,  administrator  or  guardian,  empow- 
ered by  the  Orphans' court,  or  Supreme  or  Superior 
court,  in  chancery,  to  sell  the  lands,"  &c.  "  of  their 
testator,  or  intestate,"  &c,  "  shall,  before  he  or  she 
obtain  the1  order  of  sale  from  the  office  of  the  re- 
gister or  clerk,  enter  into  bond,  with  sufficient  sure- 
ties, to  the  chief  justice  of  the  Orphans'  court  of 
the  proper  county,  that  he  or  she  will  observe  -the 
rules  and  directions  of  law,  for  the* sale  of  real  es- 
tates," &c;  "and,  that  he  or  she  will,  well  and  tru- 
ly account  for  the  proceeds  of  said  sale;  and  that  the 
same  shall  be  disposed  of,  agreeably  to  the  rules  of 
law." 

The  execution  of  this  bond,  is  by  no  means  a  for- 
mal matter.  An  administrator  has  no  power,  as 
such,  to  intermeddle  with  the  real  estate  of  the  in- 
testate; nor  has  an  executor,  unless  the  will  express- 
ly vests  him  with  thq  right,  any  power  to  sell  the 
real  estate.  In  entering  into  the  ordinary  bonds, 
therefore,  for  the  faithful  discharge  of  their  duties, 
when  they  take  upon  themselves  their  several  trusts, 
the  value  of  the  personal  estate  alone  is  estimated, 
in  determining  the  amount  in  which  the  bonds  are 
taken.  When  they  receive  the  additional  authority 
to  sell  the  real  estate,  there  is  no  security  for  the  due 
application  of  the  proceeds,  unless  the  bond  be  giv- 
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en  in  conformity  with  the.  provisions .  of  the  section 
just  recited.  Therefore,  unless  such  bond  be'  given, 
the  heirs  may  insist  on  their  title  to  the  land,  as  the 
only  security  they  have,  for  their  rights. 

In  reply  to  all  these  objections,  it  has  been  con- 
tended, by  the  counsel  for  the  defendants  in  error, 
that,  although  the  defects  in  the  proceedings  may  be 
such,  that,  at  law,  the  title  of  the  heirs  is  not  divest- 
ed, yet,  this  forms  no  defence  to  this  action,  because 
a  court  of  chancery  will  compel  the  heirs  to  convey; 
that  the  payment  of  the  debts  of  the  decedent  with 
the  proceeds  of  the  land,  by  the  administrators  will 
form  a  consideration,  sufficient  to  enable  the  plaintiff 
in  error,  (Wiley,)  to  appeal  to  chancery  for  relief. 

It  has  been  well  replied  to  this,  that  it  was  not  in- 
tended, in  contracting  for  the  land,  to  purchase*  a  law 
suit. 

But,  how  can  this  court  know,  that  the  administra- 
tors will  pay  the  debts  of  the  decedent,  with  the 
proceeds,  should  they  collect  them  ?  We  have  not 
the  power,  to  require  of  them  security,  that  they 
will  do  so.  Had  a  bond  been  executed,  as  required 
by  the  section  before  recited,  there  would  have  been 
more  plausibility  in  this  argument;  but,  if  this  fact 
.  should  not  exist  in  favor  of  the  purchaser — that  is, 
if  the  representatives  should  not  pay  the  debts  of  the 
decedent,  with  the  purchase  money ;  or,  which  is  the 
same,  in  effect,  if  he  should  be  unable  to  prove  it — 
where,  then,  would  be  the  ground,  upon  which  he 
could  ask  relief,  at  the  hands%of  a  chancellor? 

It  is  believed  there  was  error,  in  refusing  the 
charge,  asked  by  the  plaintiffs  in  error,  in  the  second 
branch  of  the  bill  of  exceptions.  • 

It  is  deemed  unnecessary  to  examine  the  other 
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points,  made  by  the  bill  pf  exceptions.  The  charges 
asked  are  too  indefinite;  and  there  was  no  error,  in 
refusing  to  give  them. 

There  remains  but  one  point  to  be  considered  :  it 
is  the  effect  of  possession,  in  the  purchaser,  (Wiley.) 

It  appears/that  after  the  sale  by  the  administra- 
tors, Wiley  took  possession  of  the  land,  in  which 
possession  he  has  ftever,  for  aught  that  is  contained 
in  this  record,  been  disturbed.  It  is  insisted,  that, 
as  possession  was  delivered,  there  can  not  have 
been  an  entire  failure  of  consideration  J  and  that, 
therefore,  no  defence  can  be  made  in  this  action  for 
the  consideration  money. 

The  general  rule,  that  the  delivery  of'  possession 
of  real  estate,  by  the  grantor,  tq  the  grantee,  is, 
of  itself,  such  an  evidence  of  title,  as  will  prevent 
the  latter  from  sueing  the  former,  to  recover  back 
the  purchase  money,  until  an  eviction  takes  place; 
and  that  he  cannot  defend  himself  in  such  case, 
when  sued  for  the  purchase  money,  on  the  ground 
of  a  want  of  title,  in  the  grantor,  is  admitted.  In 
those  cases,  however,  he  obtains  the  title  for  which 
he  contracted — which  is  that  of  the  grantor.  He 
was  bound,  in  common  prudence,  to  ascertain  the 
nature  of  that  title,  and  if  not  satisfied  with  it,  to 
protect  himself,  by  such  covenents,  as  were  necessa- 
ry for  his  security.  The  deed  of  conveyance  is  va- 
lid- and  obligatory  between  the  parties,  and  the 
grantor  is  liable  to  respond  in  damages,  for  any 
breach  of  covenants  he  has  entered  into. 

Very  different  is  the  situation  of  the  parties,  in  the 
case  before  us.  The  grantors  were  trustees,  who 
were  selling  the  titles  of  others.  Their  authority 
was  restricted  to  the  powers  which  Wjere  confided  to 
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tbem,  by  the  laws  under  which  they  were  acting. 
The  conveyance  made  by  them,  must  have  been 
made  in  their  fiduciary  character;  and  no  recovery 
could  be  had  against  them,  individually.  If  they 
did  not  strictly  pursue  their  authority,  their  acts 
were  void,  and  left  the  parties  in  statu  quo:  the  pos- 
session delivered  by  them,  they  had  no  right  to  give : 
as  administrators  they  had  no  control  over  the  real 
estate— therefore,  such  possession  was  tortious,  and 
the  purchaser  remains  liable,  to  the  heirs,  for  mesne 
profits. 

This  was  the  express  decision  of  this  court,  when 
the  case  was  formerly  before  it.  The  court  theu 
said — "  Wiley  purchased  the  land,  and  not  the  pos- 
session, which  formed  no  part  of  the  consideration  ; 
and  it  was  not  incumbent  on  him,  in  order  to  resist 
thfe  payment  of  the  money,  to  offer  to  place  the 
vendor  in  statu  quo,  or  to  be  evicted  by  a  title  para- 
mount, when  the  title  was  totally  defective,  and  there 
was  an  eutire  failure  of  consideration.  It  seems, 
that  this  principle  applies  in  cases,  only,  where 
there  is  a  partial  failure  of  consideration,  or,  where 
it  is  possible  for  the  vendor,  yet,  to  make  a  good  ti- 
tle, or,  when  the  vendor  has  covenanted  for  a  good 
title,  with  the  vendee.  But  it  can  have  no  appli- 
cation, where  a  bad  title  is  derived,  through  the 
•  medium  of  a  court  of  competent  jurisdiction,  and 
without  a  possibility  of  making  that  title  good.  If 
he  has  enjoyed  the  benefit  of  possession,  he  may  be 
evicted  by  a  rightful  owner,  and  will  be  accountable 
i2Stew.R  for  rents  and  profits/*1 

This  language  is  too  plain  to  require  explanation. 
The  judgment  must  be  reversed  and  the  cause  re- 
manded. 

Saffold,  J.,  not  sitting. 
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PHILLIPS,  ndin'r  versus  THOMPSON,  etux. 

1.  Semble — a  decree  in  chancery  rendered  in  this,  or  another 
State,  where  a  certain  sum  of  money  is  absolutely  decreed, 
would  be  conclusive  of  the  same  right,  in  a  subsequent  action 
between  the  same  parties,  as  in  case  of  a  judgment  at  law: 
and  such  decree,  if  no  other  objection  prevails  against  it,  might 
be  made  the  foundation  of'an  action  at  law. 

2.  But  such  judgment,  or  decree,  to  constitute  a  bar  to  a  sub- 
sequent suit,  must  appear  to  have  been  rendered  directly 
upon  the  same  point,  and  between  the  same  parties:  and  it  is 
not  sufficient,  that  the  same  matter  insisted  on  in  defence  to 
a  subsequent  action,  was  incidentally  involved  in  the  former; 

'  or  can  be  argumentatively  inferred. 

3.  A  judgment,  or  decree,  cannot  be  used  in  evidence,  unless  it 
appear  to  have  been  mutual  and  reciprocal  between  the  par- 
ties. 

This  action,  being  iti  debt,  in  Madison  circuit 
court,  was  commenced  by  Phillips,  the  administra- 
tor of  Ann  Hancock,  against  the  defendants,  the  ex- 
ecutor anci  executrix  of  Mills  Ely.  The  cause  of 
action  was  a  penal  bond,  executed  by  Mills  Ely,  in 
his  lifetime,  conditioned  for  the  payment/ to  one  Wil- 
son, of  seven  hundred  and  fifty  dollars;  which  bond 
was  assigned  by  Wilson  to  one  Drew,  and  by  the 
latter  to  the  plaintilFs  intestate.  In  defence  to  the 
action,  the  defendant,  by  plea  in  bar,  relied  on  a  du- 
ly certified  record,  of  proceedings  had  in  one  of  the 
chancery  courts  of  Virginia:  whereby  it  was  insisted, 
that  the  bon  1  then  su;\!  on,  1/icl  \rccn  adjudicated,  in 
that  cause.  Fn:m  t!\?.  \-  In  -..-  v)f  proceedings  had  in 
that  chancery  suit,  it  nnpe:i:v  h  that  Ely  intermar- 
ried with  Elizabeth,  tl*o  dvjiVr.T  of  said  Ann,  and 
had  left  the  State  of  Virginia:  that  said  Drew,  being 
indebted  to  the  estate  of  Thomas  Hancock,  the  bus- 
vol.  3.  47 
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band  of  Ann,  Ely  purchased  of  Wilson  and  Whit- 
field, the  sons  in  law  of  Drew,  a  tract  of  land,  in 
consideration  whereof  the  bond  sued  on,  (and  others,) 
had  been  given :  that  these  bonds  had  been  assigued 
to  Drew,  by  Wilson  and  Whitfield,  and  by  Drew  to 
the  said  Ann,  in  satisfaction  of  his  debt,  due  the  es- 
tate of  her  husband. 

After  this  transaction,  certain  of  the  heirs  of  Thos. 
Hancock  filed  their  bill  in  chancery,  against  Ann 
Hancock  and  Mills  Ely,  and  their  sureties  to  the 
administration  bond,  as  also  against  Drew,  Wilson 
and  Whitfield,  for  the  purpose  of  securing  th^ir  dis- 
tributive shares  in  the.  estate  of  Thomas  Hancock, 
and  to  enforce  a  sale  of  the  tract  of  land  purchased 
by  Ely.  If  appearing  that  Mills  Ely  and  Ann  Han- 
cock had  left  the  State,  a  decree  pro  confesso,  was 
taken  against  them.  Ann  Hancock  having  died 
pending  the  chancery  case,  Phillips  became  the  ad- 
ministrator, and  a  decree  was  had,  whereby  a  sale  of 
the  tract  of  land,  purchased  by  Ely,  was  awarded; 
and  other  matters  adjudged,  not  essential  to  be  de- 
tailed. It  did  not  appear  in  the  record,  that  Ely  had 
answered  the  bill  in  question;  but  that  publicatioa 
only,  had  been  made  against  him. 

In  reference  to  this  defence,  the  court  below  was 
requested  to  charge  the  jury,  that  the  said  transcript 
of  the  record  aforesaid,  was  not  proper  evidence,  in 
the  said  cause :  First,  because  it  did  not  show  any 
final  decree;  second,  that  it  did  fcnot  show  that  Ely. 
or  his  wife,  or  Ann  Hancock,  were  properly  parties 
thereto;  third,  that  the  said  bill  did  not  show  any  di- 
rect litigation  as  to  the  right  ,of  the  plaintiff  and 
defendants ;  fourth,  that  the  decree  of  a  foreign* court 
could  not  be  pleaded  in  bar,  to  an  action  at  law ;.  fifth, 
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that  there  was  no  evidence  as  to  what  effect  or  force 
a  decree,  in  the  State  of  Virginia,  has  in  that  State. 
The  presiding  judge,  however,  refused  to  make  the 
charge  requested,  and  instructed  the  jury,  that  the 
right  of  action  on  the  bond  sued  on,  was  divested, 
by  the  decree,  offered  in  evidence.  Exceptions  were 
taken,  ^nd  the  cause  brought  to  this  court,  by  writ 
of  error. 

So  full  a  statement  of  facts,  involved  in  this  cause, 
has  been  made  in  the  opinion  of  the  court,  that  the 
Reporter  has  not  found  it  necessary  to  draw  from  the 
record  the  extensive  statements  there  contained ;  and 
which  would  only  serve  to  embarrass  the  reader,  with- 
out at  all  involving  the  points  decided. 

S.  Parsons,  for  plaintiff—  Hopkins,  contra. 

Saffold,  J. — This  was  an  action  of  debt,  brought 
by  Phillips,  administrator  of  Ann  Hancock,  against 
*  William  Thompson,  executor,  in  right  of  his  wife, 
and  his  wife,  Eliza  A.  Thompson,  executrix  of  Mills 
Ely,  deceased.  The  foundation  of  the  suit,  was  a 
penal  bond,  executed  by  Mills  Ely,  in  his  lifetime, 
on  the  7th  of  July,  1817,  for  the  payment,  to  George 
Wilson,  of  seven  hundred  and  fifty  dollars,  on  a  day 
thtrein  mentioned ;  for  which  payment,  well  and  tru- 
ly to  be  made,  Ely  bound'  himself,  his  heirs,  &c.  in 
the  penal  sum  of  fifteen  hundred  dollars.  The  bond 
was  assigned,  by  Wilson,  to  Benjamin  Drew,  and 
by  him,  to  Ann  Hancock,  the  plaintiffs 'intestate. — 
The  suit  was  instituted  in  March,  1^29,  in  the  Cir- 
cuit court  of  Madison  county. 

Issue  was  joined  on  the  plea  of  payment;  and  an 
agreement  was  entered  of  record,  that  the  parties  re- 
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spectively,  should  be  at  liberty  to  give  in  evidence 
any  special  matter  constituting  a  good  defence,  or  re- 
plication thereto ;  also,  that  the  same  issue  and  ver- 
dict to  be  rendered  thereon,  should  equally  apply  to 
three  other  cases,  then  on  the  docket  between  the 
same  parties.  It  has  been  subsequently  agreed  that 
this  decision  shall  also  govern  all  four  of  the  cases. 
A  trial  was  had  in  the  Circuit  court,  when  a  verdict 
was  rendered  for  the  defendants.  From  this  deci- 
sion the  plaintiff  below  prosecutes  error,  the  grounds 
of  which  appear,  from  a  bill  of  exceptions  taken  on 
the  trial.  From  this  it  is  shown  that  the  defence 
consisted  of  a  voluminous  record  of  a  chancery  pro- 
ceeding, had  in  the  Williamsburg  district,  Virginia; 
which  it  is  necessary  to  notice  so  far  only  as  to  shew 
the  principles  of  this  decision  in  relation  to  it. 

It  appears,  that  all  the  matters  in  controversy,  ori- 
ginated in  the  State  of  Virginia,  and  that  they  arose 
out  of  the  administration  and  settlement  of  the  es- 
tate of  Thomas.  Hancock,  deceased,  who  died,  there, 
in  the  year  1816.  Ann  Hancock,  the  widow  of  the 
deceased,  and  Mills  Ely,  the  husband  of  Elizabeth, 
one  of  the  several  daughters  of  the  deceased;  admi- 
nistered on  the  estate.  Drew,  being  indebted  to  the 
estate,  to  the  amount  of  about  three  thousand  dol- 
lars, «Ely  purchased  of  one  Wilson  and  WhitfieW, 
(the  sons-in-law  of  Drew,)  a  tract  of  land,  and  exe- 
cuted to  them,  bonds  for  the  consideration,  to  about 
the  same  amount,  which  bonds  they  transferred  to 
Ann  Hancock,  the  administratrix,  (by  an  assignment, 
in  her  individual  name,)  in  discharge  of  the  debt 
due  from  Drew  to  the  estate;  whereby  Ely  became 
debtor  to  the  estate,  to  the  amount  of  said  bonds,  or, 
to  Ann  Hancock,  according  to  the  legal  effect  of  the 
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transaction ;  and  which  bonds  are  the  subject  of  this 
suit,  and  the  others  depending  on  it. 

After  this,  without  making  payment,  or  in  any 
way  settling  the  estate,  Ely  absconded,  from  Virgi- 
nia, a  portion  of  the  estate  remaining  unadminister- 
ed,  and  carried  with  him,  all  his  moveable  property; 
but  left  his  portion,  in  right  of  his  wife,  of  the<  slaves, 
constituting  the  widow's  dower,  which,  in  her,  was 
only  a  life-estate,  and  the  tract  of  land,  thus  pur- 
chased by  him. 

After  this,  a  suit  in  chancery  was  prosecuted,  in 
the  names  of  all  tff  the  children  of  Thomas  Han- 
cock, and  the  husbands  of  the  married  daughters, 
(E.  E.  Phillips,  being  the  husband  of  one,)  against 
Mills,  Ely  and  his  wife,  Elizabeth,  and  Ann  Han-  . 
cock,  and  Samuel  Thomas  and  Exum  Ely,  securi- 
ties of  the  administrator  and  administratrix,  in  their 
administration  bond ;  also,  against  the  said  Benjamin 
Drew,  George  Wilson  and  Samuel  Whitfield,  who 
had  been  parties  in  the  transfer  and  exchange  of  the 
notes  and  bonds,  as  aforesaid.  The  object  of  the 
bill  was  to  secure  the  complainants,  as  heirs  of  the 
deceased,  in  their  distributive  shares  of  the  estate, 
by  all  the  means  within  the  reach  of  the  chancery: 
among  other  things,  to  subject  the  tract  of  land  pur- 
chased by  Ely,  as  aforesaid,  and  his  interest  in  the 
uaid  dower  estate — to  test  the  responsibility  of  the 
three  persons  named,  as  having  participated  in  the 
settlement  of  the  debt  due  the  estate  from  one  of  them,- 
t>y  assigning  the  administrators'  individual]  bonds 
to  the  administratrix,  in  discharge  of  the  former;  and 
to  fix  the  liability  of  the  securities  to  the  adminis- 
tration bond.  Ely  and  wife,  having  left  the  State, 
service   of  process  was  perfected  on  them,  only  by 
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publication;  and,  failing  to  appear  and  answer,  the 
bill  was  ordered  to  be  taken  for  confessed,  against 
them.  Other  defendants  answered;  and  a  variety  of 
interlocutory  orders  were  granted.  Before  the  suit 
had  been  matured,  for  final  hearing,  the  death  of  Ann 
Hancock,  administratrix,  one  of  the  defendants,  was 
suggested.  ,  Then,  Phillips,  one  of  the  heirs,  in  right 
of  his  wife,  and  one  of  the  complainants,  as  afore- 
said, was  made  also,  a  defendant,  as  her  administrator. 
In  the  multiplicity  of  other  decretal  orders,  and 
proceedings  had,  pursuant  thereto,  reports  were  made, 
by  a  commissioner,  appointed  for  the  purpose,  iden- 
tifying Ely's  tract  of  land,  and  estimating  its  value 
at  two  thousand  dollars — making  division  of  the 
slaves,  and  placing  the  portion  thereof  allotted  to 
Mills  Ely  and  his  wife,  (in  their  absence,)  in  the 
possession  of  said  Phillips ;  and  concerning  which 
lot,  nothing  farther  is  shewn,  except  an  order  for  th8 
sale  of  it  towards  payment  to  the  heirs.  A  decre- 
tal order,  however,  had  passed,  in  the  lifetime  of 
Ann  Hancock,  requiring  of  the  administrator  and 
administratrix  of  Thomas  Hancock,  an  account  of 
their  administration  :  and  a  report  by  the  commis- 
sioner, showing  the  amount  in  which  each  was  in- 
debted to  the  estate ;  also,  what  personal  estate,  and 
its  value,  had  been  left  by  the  absconding  Ely. — 
Pursuant  thereto,  an  account  was  reported,  by  the 
commissioner,  of  which  notice  was  personally  given, 
to  Ann  Hancock,  and  by  publication  to  Ely.  It  was 
decreed,  that  the  tract  of  land  purchased  by  Ely,  as 
aforesaid,  should  be  sold  by  the  marshal,  and  the 
proceeds  thereof  be  paid  to  the  complainants,  in  equal 
shares  among  them ;  and  the  same  was  accordingly 
sold,  at  only  about  eight  hundred  dollars,  and  distri- 
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buted  as  directed.'.  Further,  it  was  decreed  that 
Drew,  Wilson  and  Whitfield,  for  their  participation 
in  the  exchange  of  the  bonds  for  the  notes,  as  afore- 
said, be  held  liable  for  the  amount  of  the  former  (they 
being  the  same  now  sought  to  be  recovered,)  in  the 
event  of  the  failure  of  the  administrator  or  adminis- 
tratrix and  their  securities,  to  pay  the  same ;  and  that 
Phillips,  administrator  of  Ann  Hancock,  should  pay 
to  himself  and  the  other  complainants,  out  of  the  es- 
tate of  Ann  Hancock,  the  amount  of  her  deficit  as  ad- 
ministratrix. ' 

It  also  appears,  that  according  to  the  different  re- 
ports and  orders  of  settlement,  embracing  the  pro- 
ceeds of  Ely's  said  tract  of  land,  as  sold  by  the  Mar- 
shall, that  he  then  stood  indebted  to  the  estate  in 
the  sum  of  3,267  75;  and  that  the  estate  of  Ann 
Hancock  was  in  like  manner  indebted  in  the  sum  of 
$1,008  52. 

This  sketch  of  the' proceedings  in  chancery,  suf- 
ficiently discloses  the  nature  of  the  defence,  made  to 
this  action,  in  the  Circuit  court,  and  the  questions 
presented  for  revision  here.  The  transcript  of  the 
chancery  proceedings  having  been  read  in  evidence 
by  the  defendants  below,  the  counsel  for  the  plaintiff 
moved  the  court  to  instruct  the  jury,  that  the  same 
wEjp  not  proper  evidence  for  their  consideration,  un- 
der the  issue  joined ;  because  it  did  not  shew  any 
final  decree  in  the  suit;  did  not  shew  that  Ely,  or 
his  wife,  or  Ann  Hancock,  was  properly  made  a  party-, 
did  not  show  that,  as  between  the  plaintiff  and  de- 
fendants to  this  suit,  there  was  any  litigation  of  their 
rights,  the  same  as  to  them  being  only  collateral,  not 
direct ;  that  a  decree  of  a  foreign  court  cannot  be 
pleaded  in  bar  to  an  action  at  law ;  that  there  was  no 
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evidence  as  to  what  effect,  or  force,  a  decree  in  the 
State  of  Virginia  has,  in  that  State.  But  the  court 
overruled  all  the  objections  taken,  and  held  the  evi- 
dence proper;  and  instructed  the  jury  that  its  effect 
was  to  deny  the  plainjiff  any  right  of  action  upon 
the  bonds  in  question ;  that  his  right  thereto  was 
divested  by  the  decree. 

The  opinion  of  the  court,  and  the  instructions 
given  the  jury,  as  stated,  are  assigned  as  the  causes 
of  error. 

The  question,  then,  is  not  whether  the  transcript 
of  the  chancery  proceedings,  was  evidence,  for  what 
it  was  worth;  not  whether  the  jury  were  at  liberty 
to  infer  from  it,  that  the  debt  sued  for  had  been  ex- 
tinguished, and  the  note  discharged,  in  wholeor  in 
part,  by  the  property  of  Ely,  left  in  Virginia,  but 
whether  the  right  of  action  on  the  note  was  barred. 

If  the  proceedings  can  be  viewed  as  a  judicial  de- 
termination between  the  same  parties,  of  the  same 
right,  directly  in  issue,  then  the  record  does  not 
show  a  satisfaction  of  perhaps  one  third  of  the 
amount  due  from  Ely — making  a  liberal  allowance 
for  his  unsold  interest  in  the  estate.  The  agree- 
t  ments  of  the  parties  entered  of  record,  apply  the 
decision  equally  to  this,  and  the  three  other  cases, 
similarly  situated.  The  aggregate  of  the  sums,  ap- 
pearing to  have  been  originally  due,  was  about  three 
thousand  dollars,  and  that  so  long  since,  that  the  in- 
terest thereon,  until  the  trial,  may  have  equalled  the 
principal.  The  proceeds  of  Ely's  property,  then, 
could  not  have  satisfied  all  his  bonds :  and,  had  it 
been  otherwise,  it  was  the  province  of  the  jury  to 
have  made  the  computation. 

If  the  actions  were  barred  by  the  record,  it  must 
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have  been  on  the  ground,  that  the  record  shewed 
a  convictio^  merging  the  bonds  in  the  decree,  so  as 
to  give  the  creditor  a  remedy  on  it :  such  appears 
to  have  been  the  view  of  the  court.  But,  were  the 
proceedings  such  as  to  constitute  the  perger?  *  Does 
the  record  show  a  decree  on  which  a  suit  cduld  be 
sustained,  for  the  original  debt,  either  by.  the  admi- 
nistrator of  Ann  Haucock,  or  by  the  representatives 
of  Thomas  Hancock.  The  transcript  shows  a  suit, 
by  the  heirs  of  Thomas  Hanc9ck»  against  Ely  and 
his  wife,  and  Ann  Hancock,  and  the  securities  in 
the  administration,  and  three  other  persons.  In 
this,  a  balance  was  found,  for  ascertained  sums  against 
the  administrator  and  administratrix!  shewing  the 
arrearages. of  each — for  the  entire  amount  they  and 
their  securities  may  have  been  jointly  liable;  and,  for 
which  the  other  three  defendants  were  also  held  condi- 
tionally Responsible — neither  was  discharged/ by  the 
decree,  from  the  claim' of  the  heirs,  as  respects  any 
part  of  the  arrears.  Nor  does  it  divest  Ann  Han- 
cock of  the  legal  interest  in  the  bonds. 

4Jut,  what  I  consider  a  more  material  fact,  grow- 
ing out  of  the  record,  is,  that  there  was  no  direct  liti- 
gation of  the  rights,  as  between  the  administrator 
and  administratrix,  nor  any  amount  decreed,  to  be  paid 
by  the  one  to  the  other.  As  they  were  but  co-defen- 
dants, there  could  have  been  no  decision  of  their 
conflicting  rights.  Nor  does  it  appear  that  the  ba- 
lance reported  against  Ely  has  been  paid,  either  to 
the  estate  of  Ann  Hancock,  or  that  of  Thomas  Han- 
cock— a  consequence  of  which  is,  that  Ely's  estate 
must  remain  responsible  for  such  portion  of  the  bond 
debts,  as  has  not  beeu  satisfied,  out  of  his  estate ; 
and  unless  the  record  of  the  chancery  suit  is  evi- 
vol.  3.  48 
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dence  to  sustain  a  suit  f;r  this  balance,  it  would 
seem  the  boyds  must  remain  such.  I  understand  it 
•  to  be  conceded,  #1  hat  a  suit  at  law  could  not  be  sus- 
tained, on  this  record.;  but,  it  is  contended,  that  the 
transcript  is  evidence  of  an  adjustment  of  the  claim,  in 
the  other  State,  by  a  court  of  competent  jurisdic- 
tion. I  cannot,  however,  perceive  the  .principle,  on 
which  the  record  can  be  entitled  to  the  effect  of  bar- 
ring an  action  on  the  bonds,  without  proving  their 
payment,  or  furnishing  other  evidence  of  the  debt. 
If  the  record  cannot  be  made,  the  foundation  of  an 
action,  for  the  balance  thereby  appearing  to  be  due, 
a  consequence  must  be,  that  it  is  incompetent  to  de- 
feat one,  otherwise  sustainable. 

The  true  doctrine  is  conceived  to  be,  as  read,  in 
argument,  "that  the  judgment  of  a  court  of  concur- 
rent jurisdiction,  dirtcthj  upon  the  point,  is,  as  a 
plea,  a  bar,  or  as  evidence,  conclusive,  between  the 
same  parties,  upon  the  same  matter  directly  in  ques- 
tion, in  another  court  f  also,  "  that  the  judgment  of 
a  court  of  exclusive  jurisdiction,  directly  upon  the 
point,  is,  in  like  manner,  conclusive  upon  the  same 
matter,  coming  incidentally  in  question,  in  another 
court,  between  the  same  parties,  for  a  different  pur- 
pose. But,  neither  the  judgment  of  a  concurrent, 
or  exclusive  jurisdiction,  is  evidence  of  any  matier 
which  came  collaterally  in  question,  though  within 
their  jurisdiction  ;  or  of  any  matter  incidentally  cog- 
nizable; nor,  of  any  matter,  to  be  inferred,  by  argu- 
MCom.D.  ment,  from  the  judgment."* 

On  botr*  principle  and  authority,  and  in  courts  of 
either  concurrent  or  exclusive  jurisdiction,  it  appears, 
that  a  judgment,  to  constitute  a  bar  to  a  subsequent 
suit,  must  have  been  directly  upon  the  same  point 
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and  between  the  same  parties.  It  is  not  suffi- 
cient, that  the  matter  was  incidentally  involved,  or 
that  the  conclusion  can  be  argumentatively  infer- 
red. 

In  the  case  of  Hopkins  vs.  Lee,11  referred  to,  by  the'^  Wheat- 
defendants'  counsel,  the  same  doctrine  is  maintained. 
The  court  says,  "a  verdict  and  judgment  of  a  court, 
of  record,  or  a  decree  in  chancery,  although  not  bind- 
ing on  strangers,  puts  an  end  to  all  further  controversy, 
concerning  the  poinis  thus  decided,  between  the  par- 
ties to  such  suit.  In  this,  there  is,  and  ought  to  be, 
no  difference,  between  a  verdict  and  judgment,  in  a 
court  of  common  law,  and  a  decree  of  a  court  of 
equity."  But,  "to  points,  which  came  only  collat- 
erly  under  consideration;  or,  were  only  incidental- 
ly under  cognizance,  or,  could  only  be  inferred,  by 
arguing  from  the  decree,  it  is  admitted,  that  the  rule 
tloes  not  apply." 

A  further  examination  of  that  case  is  deemed  un- 
necessary, in  as  much  as  the  facts  are  inapplicable  to 
this.  There,  the  parties  to  both  suits  were  the  same, 
and  adversely  so,  and  the  material  fact,  litigated  in 
each,  was  the  same. 

The  case  of  Simpson  vs.  Harl,h  is,  also,  consider- 
ed inapplicable  t(*this.  It  was  there  ruled,  that  a ^91!' 
decisiorf  of  a  court  of  competent  jurisdiction,  being 
res  judicatcr,  is  conclusive  and  biuding  on  all  other 
courts,  of  concurrent  jurisdiction.  There  the  mat- 
ter in  contest  had  been  regularly  litigated,  in  a  court 
of  law,  which  had,  at  least,  concurrent  jurisdiction 
of  the  subject  in  controversy.  The^  right  claimed,- 
and  which,  perhaps,  should  have  been  granted,  hav- 
ing been  denied,  at  law,  the  party  sought  relief  in 
chancery,  instead  of  prosecuting  error.     The  court 
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held,  that  the  law  tribunal,  of  concurrent  jurisdic- 
tion, being  first  applied  to,  and  having  adjudicated 
the  matter,  it  was  incompetent  for  chancery  to  inter- 
fere, to  correct  its  errors,  or  control  its.  judgment. 
The  case  of  Gelston  vs.  Hoijt?  recognises  the  same 
R.543.  principle,  and  declares,  that  the  decree  of  a  court  of 
peculiar  and  exclusive  jurisdiction,  is  conclusive,  on 
the  same  point,  in  all  other  countries.. 

It  is  not  conceived,  however,  that  either  of  these  lat- 
ter cases  can  influence  this  decision,  as  the  questions 
are  essentially  different,  involving  distinct  principles 
of  law.  Besides  the  objections  to  the  record  as  evi- 
dence in  bar  of  the  action  at  law,  as  already  stated, 
that  the  decree  was  not  between  the  same  parties, 
and  directly  on  the  Same  poiut,  oiher  objections  are 
worthy  of  consideration.  It  is  not  pretended  that 
Mills  Ely  had  any  notice  of  the  chancery  suit,  by 
personal  service,  or  that  he  entered  an  appearance. — 
The  object  of  the  proceeding  was  to  subject  his  land, 
and  his  interest,  in  right  of  his  wife,  in  the  estate  of 
Thomas  Hancock,  as  well  as  Ann  Hancock's  interest, 
to  the  payment  of  their  arrearages  as  representatives 
of  the  estate.  It  was,  therefore,  virtually  a  proceed- 
ing in  rem,  especially  as  respects  Ely ;  nor  does  the 
record  show  any  final  decree  against  him.  The 
transcript  does  not  show  any  sale,  or  credit,  for  the 
proceeds  of  his  interest  in  the  dower,  but  as  to  him 
and  others,  the  record  remained  open  for  further  pro- 
ceedings. The  suit,  as  a  proceeding  in  rem  was  in- 
tended, as  far  as  concerned  Ely,  not  to  determine  the 
right  to  his  bonds,  which  had  been  assigned  to  his 
co-administratrix,  in  her  individual  name,  but  to  sub- 
ject his  land,  and  interest  in  the  slaves,  as  adminis- 
trator.    Under  these  circumstances,  it  is  not,  and 
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could  not  be*  contended,  that  this  chancery  record 
could  be  .made  the  foundation  of  an   action  against 
Ely's  representatives   here,  for   the  balance  due  on 
his  bonds.     The  consequence  is,  that  it  cannot  have 
the  effect  of  an  estoppel  in  their  favor.     The  rule  is, 
that  a  judgment,  or  decree,  shall  not  be  used  as  evi- 
dence against  one,  where  the  opposite  party  could  not 
make  tho  same,  use  of  it;  or  where  an,  opposite  deci- 
sion would  not  have  been  evidence  for  him.     In 
other  words,  the  benefit  to  be  derived  from  the  judg- 
ment, or  decree,  must  be  material  and  reciprocal.11      i95;4Com 
The  fact  that  Ely's  bonds  were  assigned  to  Ann  Dl*-20L 
Hancock,  individually,  is  also  worthy  of  considera- 
tion.    Admitting  the  doctrine  contended  for  by  the 
defendant's  counsel,  and  as  often  held  by  this  court, 
that,*  where  the   representative   of  an  estate,  in  'the 
sale  of  the  property,  has  taken  notes,  or  bonds,  to 
himself,  as  executor  or  administrator,  that  tlie  debts* 
may  be  treated  as  assets,  and  the  representative  may 
sue  upon  them  as  such,  yet  this  case  is  prima  facie    . 
different,  as  the  bonds  were  assigned  to  the  adminis 
tratrix,  individually;  and  it  does  not  appear,  by  any 
competent  evidence  in  this  case,  whether  she  or  her 
administrator  regarded  them  as  assets,  or  as  private 
property.  If  it  be  admitted  that  she,  or  they,  under  the 
peculiar  circumstances,  had   an  election   to  regard 
them  in  either  light,  which  is  the  most  that  can  be 
allowed,  this  election  is  not  shown.      For  aught  this 
court  can  know,  the  administratrix,  or  her  represen- 
tatives or  securities,  may  have  accounted  to  the  es- 
tate, for  the  amount  of  Ely's  bonds,  and  may  now  be 
suing  upon  them  to  procure  indemnity.      On  account 
of  the  objections  stated,  the  record  is  not  considered 
evidence  to  the  contrary. 
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We  would  not  be  understood  as  adopting  the  doc- 
trine to  the  extent  contended  for  by  the  plaintiff's 
counsel,  that  a  decree  in  chancery,  rendered  in  this, 
or  another  State,  where  there  is  no  other  objection  to 
it,  cannot  be  made  the  foundation  of  an  action  at  law; 
or  that  it  mi^ht  not  be  conclusive  of  the  same  right 
in  a  subsequent  action  between  the  same  parties,  as 
in  case  of  a  judgment  at  law.  The  case  of  Hugh 
•8  Wheat. vs-  Higgs9a  is  so  imperfectly  reported,  as  not  to  afford 
637.  a  satisfactory  conclusion  respecting  the  merits  of  that 
question.  We  incline  to  consider  the  more  current 
and  correct  doctrine,  to  be  otherwise,  where  the  pay- 
ment of  a  certain  sum  of  money  is  absolutely  decreed. 
It  is  further  insisted  in  argument,  that  though  the 
chancery  proceedings  in  Virginia  may  not  have  ex- 
tinguished the  bond  debts,  or  merged  them  in  the 
decree,  yet  as  a  proceeding  in  rem,  the  decree  has  di- 
gested Ann' Hancock's  title  or  interest  in  them,  acd 
vested  it  in  the  heirs  of  T.  Hancock;  and  thereby 
deprived  the  administrator  of  the  former,  of  any  right 
of  action  upon  the  bonds.  I  concede  the  principle 
that  chancery  is  competent,  by  a  proceeding  in  rem 
to  transfer  1  he  title  to  property,  either  real  or  person- 
al, from  one  to  another;  and,  under  proper  circum- 
stances, the  title  thus  vested,  may  be  used  as  evi- 
dence against-persous  not  parties  to  thechancery  suit, 
or  persons  against  whom,  for  the  want  of  notice,  or 
from  not  being  within  the  jurisdiction  of  the  court, 
the  decree  would  not,  in  other  respects,  be  evidence. 
Admitting  the  competency  of  chancery,  in  a  proper 
cas£,  to  transfer  the  title  to  property  from  one  per- 
son to  another,  so  as  to  vest  the  legal  right  in  the 
equitable  claimant,  it  does  not  follow  that  the  same 
power  could  be  exercised  over  the  property  in  bonds, 
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otherwise  than  by  compelling  the  legal  holder  1o 
make  the  assignment.  Bonds*or  notes  are  but  cha- 
ses in  action,  the  legal  interest  in  which,  can  only  be 
transfer-red  in  the  form  or  manner  prescribed  bylaw,, 
Whenever  it  may  Happen  that  any  person,  other 
than  the  legal  holder,  has  an  equity  in  the  debt,  npd 
all  the  parties  are  within  the  jurisdiction  of  the  court; 
chancery  can  secure  the  right,  if  properly  applied  to,  by 
making  the  debtor  and  legal  holder,  co-defendants, 
and  decreeing  the  payment,  according  to  the  equity 
of  the  case,  and,  thereby  discharging  the  debtor, 
from  his  obligation  to  the  obligee  or  'assignee.  Uu- 
less  the  debtor  be  within  the  cogniz-ince  of  the  court, 
so  as  to  be  subject  to  a  decree,  for  the  debt,  in  favor 
of  another;  or  the  obligee  be  subjected  to  a  compul- 
sory assignment  of  the  bond,  it  is  difficult  to  ima- 
gine how  the  legd  interest  can  be  transferred,  unless 
by  voluntary  assignment.  In  this  case,  the  bond 
was  drawn  payable  to  the  obligee,  or  his  order,  not 
to  bearer,  even  if  that  could  aid  the  defence. 

B^t,  on  this  occasion,  it  is  less  important  to  inquire, 
what  chancery  can  do  in  these  respects,  than  what 
it  has  done.  As  already  shewn,  it  has  rendered  no 
decree  against  Ely,  for  this  debt,  in  which  the  bond 
is  merged.  It  has  compelled  no  assignment  of  the 
bond,  by  Ann  Hancock,  or  her  administrator,  trans- 
ferring the  legal  interest  to  the  heirs,  or  any  other 
person,  nor  has  any  such  been  voluntarily  made.  It 
has  made  no  decree,  (if  the  authority  were  admitted,) 
declaring  a  transfer  of  the  property  in  the  bond.  If, 
therefore,  it  be  conceded,  that  the  decree  has  recog- 
nised the  heirs, 'as  the  persons  entitled  to  the  pro- 
ceeds of  the  bond,  when  collected,  Ann  Hancock's 
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administrator  must  stand,  as  their  trustee,  for  the 
purpose  of  making  tke  collection. 

Whether  the  securities  of  this  administrator  would 
be  responsible  for  his  proper  application  of  the  pro- 
ceeds, is  a  question  that  neither  this  court  nor  Ely's 
executors  have  any  any  right  to  investigate.  Pay- 
ment by  him  to  any  legal  holder,  would  discharge 
him  from  further  liability  for  the  same.  Giving  to 
the  chancery  proceedings  all  the  virtue  that  can  be 
had  for  them,  they  could  not  place  the  heirs  of  T. 
Hancock,  or  any  other  person,  in  a  more  favorable 
attitude,  in  relation  to  the  bond,  than  a  voluntary 
assignment  of  it,  by  delivery  to  them,  for  a  sufficient 
consideration.  In  that  event,  the  suit  upon  it, 
against  Ely's  representatives  must  have  been  in  the 
name  of  the  last  assignee.  In  such  case,  neither  a 
failure  to  show,  by  the  proceedings,  that  the  suit  had 
been  brought  for  the  use  of  others,  nor  evidence  on 
the  part  of  the  defendants,  that  the  equitable  inter- 
est had  been  transferred,  could  affect  the  plaintiff's 
right  to  recover. 

Then,  in  no  view  that  can  be  taken  of  the  case, 
can  we  conceive  that  the  decree,  (even  if  final, 
which  does  not  appear,)  has  involved  a  merger  of  the 
bond,  or  has  the  effect  to  divest  the  administrator  of 
Ann  Hancock  of  the  right  of  action,  at  law,  upon 
the  note.  He  has  the  right,  at  least,  'as  .the  trustee 
of  the  heirs  :  and  if  so  regarded,  it  was  not  necessary 
that  he  should  have  given  himself  that  character  to 
sustain  the  suit. 
%  It  is  deemed  unnecessary  to  notice,  more  particu- 
larly, any  of  the  other  facts  of  the  case,  or  farther 
to  investigate  the  powers  of  chancery,  or  the  effect 
of  judgments,  or  decrees,  rendered  in   this,  or  an- 
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other  State.  It  may  be  suggested,  however,  that  if 
the  defendants  can  claim  any  benefit  from  the  pro- 
ceedings in  Virginia,  it  must  be  by  resorting  to  chan- 
cery here,  for  relief  against  the  suit  or  judgment, 
(should  one  be  had,)  at  law. 

From  this  view  of  the  case,  we  are  unanimous 
in  the  opinion,  that  the  judgment  below  must  be 
reversed,  and  the  cause  remanded. 


BOBO  and  JOHNSON  versus  THOMPSON. 

1 .  On  certiorari  bringing  up,  to  the  Circuit  or  county  court,  the 
judgment  of  a  justice  of  the  peace;  no  matter  can  be  con- 
sidered subsequent  to  such  judgment. 

2.  So,  certiorari  is  not  grantable,  to  determine  a  question,  on 
tbe  payment  of  an  execution. 

3.  It  is  no  satisfaction  of  a  judgment,  to  pay  the  amount  there- 
of to  an  officer,  after  he  has  returned  the  execution  issued 
thereon. 

4.  Nor  to  pay  the  amount  thereof,  to  such  officer,  before  the  is- 
suance of  execution. 

5.  An  officer  to  whom  an  execution  is  directed,  has  no  authori- 
ty to  receive  specific  property,  of  any  kind,  in  payment  there-* 
of. 

This  was  a  proceeding,  in  the  County  court  of 
Franklin,  on  certiorari,  bringing  up,  before  that  court, 
the  judgment  of  a  justice  of  the  peace.  The  validi- 
ty of  the  judgment  was  not  contested,  on  the  trial ; 
but  it  was  sought  to  be  proved,  that  the  amount  of 
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the  judgment  had  been  paid,  to  one  Olive,  the  con- 
stable. 

The  facts  were,  that,  after  Olive  had  returned 
the  execution,  nulla  bony,,  he  received  fronpi  the  de- 
fendant, pork,  in  satisfaction  of  it. 

The  court  ruled  this  defence  bad,  and  rendered 
judgment  for  the  plaintiff  in  the  judgment. 

On  exceptions,  the  case  came  before  this  court. 

Martin,  for  plaintiff— EUis,  contra. 

Lipscomb,  C.  J.— In  this  case,  a  judgment  had 
been  rendered  by  a  justice  of  the  peace,  of  Frank- 
lin county,  against  Bobo,  in  favor  of  Thompson  ;  and 
an  execution  placed  in  the  hands  of  a  constable,  who 
returned  it  to  the  justice  of  the  peace,  "  np  property 
found."  About  twelve  months  after  the  execution 
had  been  so  returned,  Bobo  paid  the  same  constable 
who  had  held  the  execution,  the  amount  thereof,  in 
pork,  and  took  his  receipt,  in  fall.  He  admits,  that 
he  knew  the  execution  had  been  returned  to  the  jus- 
tice, not  satisfied ;  but,  alleges,  that  he  believed,  at 
the  time  he  obtained  the  constable's  receipt,  that  an 
,  alias  execution  was  then  in  the  hands  of  that  officer. 
After  the  payment  so  made,  an  alias  execution  was 
sued  out,  and  placed  in  the  hands  of  another  consta- 
ble. The  plaintiff  in  error,  Bobo,  on  this  statement 
of  facts,  asked  for,  and  obtained  a  certiorari,  from 
the  judge  of  the  county  court;  and,  on  the  return 
of  the  certiorari,  the  whole  matter  of  the  payment 
to  the  constable  was  inquired  into,  and  the  county 
court  gave  judgment  in  favor  of  Thompson. 

It  is  quite  clear,  that  the  judge  of  the  county 
court,  ought  not  to  have  granted  the  certiorari.     He 
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assumed  not,  to  inquire  into  the  grounds,  on  which 
the  justice  of  the  peace  had  rendered  his  judgment, 
nor  into  its  correctness;  but,  whether  it  bad  not 
*been  paid. — This  he  had  no  authority  to  do.  The 
certiorari  brought  up  the  judgment  of  the  justice  of 
the  peace,  and  on  its  hearing,  no  matter,  subsequent 
to  such  judgment,  could  be  examined..  No  injury 
resulted,  though,  to  Thompson,  as  the  judgment  of 
the  county  court  was  in  his  favor.  On  this  ground, 
then,  the  judgment  would  be  affirmed. 

On  the  trial,  in  the  Circuit  court,  several  points 
were  made,  some  of  which  will  be  noticed. 

It  was  contended,  that  payment,  made  by  the  de- 
fendant in  an  execution,  to  a  constable,  who  has  once 
had  an  execution  in  his  hands,  after  the  return  of 
such  execution,  "  no  property  found,"  is  a  discharge 
of  the  defendant. 

The  only  authority  the  constable  could  ever  have 
had,  as  constable,  to  collect  the  money,  was  derived 
from  the  execution :  when  that  was  returned  fo  the 
justice  of  the  peace,  his  authority  ceased.  If  pay- 
ment was  made  to  him  afterwards,  his  securities 
could  not  be  held  responsible,  for  the  misapplication 
of  such  payment.  So,  also,  if  payment  is  made  to 
him,  before  execution,  it  is  not  to  him,  in  his  official 
*  capacity,  because  he  had  no  right  to  demand  it.  If 
payment  is  made,  under  a  presumption  that  he  is 
authorised  to  receive  it,  the  defendant  has  no  recourse, 
only  on  the  individual  responsibility  of  the  consta- 
ble. His  securities  are  only  liable,  for  such  conse- 
quences, as  may  arise  from  his  official  acts.  If  the 
constable  has  authority  to  receive  the  money,  his  se- 
curities are  answerable  for  his  paying  it  over,  to  the 
party  entitled  to  receive  it. 
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It  was  contended,  that  the  constable's  right  to  col- 
lect the  money,  was  to  be  inferred ;  and  that,  when 
he  professed  to  have  authority,  to.  collect  it,  the  de- 
fendant had  no  right  to  question  such,  authority. 

Such  presumption,  will  not  protect  the  defendant: 
if  he  pays,  it  is  on  the  responsibility  of  the  officer ; 
and  the  plaintiff  cannot  be. driven  to  seek  satisfaction 
from  an  officer,  who  was  not  authorised  to  collect 
the  money. 

It  was  further  contended,  that  the  payment,  in 
property,  in  pork;  as  was  made,  in  this  case,  was 
good,  in  satisfaction  of  the  judgment. 

No  such  trade  and  traffic  with  the  constable  can 
be  encouraged.  When  he  receives  an  execution,  his 
duty  is  clear — if  the  money  is  not  paid,  he  should 
proceed  to  levy  on  the  defendant's  property,  if  to  be 
found.  His  securities  are  not  to  be  held  responsible, 
for  his  improvident  bargains. 

Let  the  judgment  be  affirmed. 
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MASON  versus  0RAIG  et  aj. 

1.  Where  an  inferior  court  gives  a  proper  judgment  on  demur- 
rer, though  the  judge  unnecessarily  expresses  an  improper 
reason,  for  the  judgment;  such  judgment  will  be  sustained. 

2?  A  replication,  neither  denying,  avoiding,  or  admitting  the 
averments  of  the  plea  to  which  it  refers,  is  bad. 

In  error  from  the  Circuit  court  of  Lauderdale. 

The  plaintiff  in  error  declared  in  debt,  on  a  penal 
bond,  conditioned  for  the  prosecution  of  a  writ  of  er- 
ror, from  the  county,  to  the  circuit  court,  gf  that 
county,  wherein  one  Brown  was  appellant,  and  the 
defendants,  his  sureties. 

The  defendants  pleaded— first,  performance  of  the 
condition  of  the  bond ;  and,  second,  that  the  cause 
had  been  reversed  in  the  Supreme  court. 

To  the  last  plea,  the  plaintiff  replied,  that  the  said 
case  was  affirmed  in  the  circuit  court;  and,  to  that 
replication,  the  defendants  demurred.  The  court  sus- 
tained the  demurrer ;  but,  alleged  as  a  reason  for  do- 
ing so,  that  the  declaration  was  defective. 

W.  jB.  Martin  and  P.  Martin,  for  plaintiff. 
Hopkins,  contra. 

Lipscomb,  C.  J.*— This  was  an  action  of  debt, 
brought  by  the  plaintiff,  against  the  defendants,  on  a 
bond,  for  the  prosecution  of  a  writ  of  error  from  the 
County  court  of  Lauderdale,  to  the  Circuit  court;  in 
•  which  writ  of  error  one  Dudley  Brown  was  plain- 
tiff, and  the  plaintiff  in  this  suit,  was  the  defendant. 
The  declaration  avers,  that  the  judgment  was  af- 
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firmed  by  the  Circuit  court,  and '  that  it  remains  in 
full  force  and  effect.  That  Brown  had  departed  this 
life,  and  'that  he  never  h#d  paid  the  judgment;  that 
his  representatives  had  not  paid,  nor  his  securities, 
the  present  defendants,  but  that  the  same  remained 
wholly  unpaid. 

The  defendants  plead  conditions  performed,  on 
which  issue  was  joined ;  and  for  further  plea,  they, 
in  substance  plead,  that  the  said  judgment  of  the 
County  court,  was  afterwards  taken  by  writ  of  error 
to  the  Supreme  court,  where  the  same  was  reversed, 
vacated,  annulled,  and  for  nothing  held ;  and  this  they 
are  ready  to  verify,  *&c.  To  this  plea,  the  plaintiff 
replied,  the  judgment  was  affirmed,  as  in  the  said 
declaration  mentioned.  To  this  replication  the  de- 
fendants filed  a  general  demurrer. 

The  court  below  sustained  the  defendants'  demur- 
rer, and  on  giving  judgment  for  the  defendants,  on 
the  demurrer,  expresses,  that  it  is  for  want  of  a  suf- 
ficient "declaration  in  this  case." 

The  judgment  of  the  court  on  the  demurrer,  is  as- 
signed as  error. 

The  replication  seems  to  be  bad,  because  it  nei- 
their  denies,  admits  or  avoids  the  matter  of  the 
plea.  It  affords  no  answer  to  the  defence  set  up  in 
the  plea.  It  may  be  true  that  the  judgment  was  af- 
firmed in  the  Circuit  court ;  this  is  not  denied,  in  the 
plea,  nor  is  it  the  defence  set  up.  The  plea  alleges, 
that  the  judgment  was  reversed  in  the  Supreme 
court.  If  this  was  true,  it  amounts,  prima  facie,  to 
a  good  defence.  It  sometimes  occurs,  that' the  judg- 
ment of  the  County,  may  be  affirmed  in  the  Circuit 
court ;  from  which  affirmance  an  appeal,  or  writ  of 
error,  may  be  prosecuted  to  the  Supreme  court,  and 
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the  judgmeut  there  reversed.     This  may  have  been 
the  case  with  these  parties. 

It  seems,  though,  that  the  Circuit  court  consider- 
ed the  replication  as  good,  but  sustained  the  demur- 
rer for  defects  in  the  declaration.     We  can  discover 
no  fault  in  the  declaration ;  it  seems  to  us  to  be  good. 
On  the  demurrer  the  Circuit  court  was  called  0Y1  to 
scan  the  whole  proceedings,  and  give  its  judgment 
against  the  party  who  had  committed  the  first  fault 
in  pleading ;  this  was  supposed,  by  the  judge,  to  be 
in  the  declaration.     The  consequence  of  this  error  in 
the  Circuit  judge,  may  be  essentially  different  from 
what  it  would  have  been  if  he  had  adjudged  the  re- 
plication to  be  bad ;  it  is  possible,  in  that  event,  the 
plaintiff  would"  have  either   withdrawn  his  replica- 
tion, amended  it,  or  taken  issue  on  the  defendants' 
plea.      But,  when  the  error  was  said,  by  the  court, 
to  be  in  the  declaration,  the  plaintiff's  confidence  in 
its  sufficiency,  may  have  been  the  cause  of  his  de- 
clining to  amend,  and  risking  its  fate  in  this  court. 
But,  however   this  may  be,   we  cannot  relieve  the 
plaintiff;  he  certainly  committed  the  first  fault,  by 
his  bad  replication;  and  we  cannot  reverse  the  judg- 
ment rendered  on  it/  although   he  may  have  been 
misled  by  the  opinion  of  the  judge.     Were  we  to 
reverse,  we  should  be  inflicting  an  injury  on  the  de- 
fendants who  have  committed  no  fault.     There  was 
no  necessity  for  the  judge  expressing  the  particular 
part  of  the  pleading  he  thought  bad,  and  on  which 
his  judgment  was  founded  ;'it  should,  have  been  on 
the  demurrer,  either  in  favor  or  against  the  plaintiff. 
If  he  has  given  a  wrong  reason,  or  siezed  on  an  im- 
proper ground  for  a  correct  judgment,  it  canot  affect 
the  soundness  of  the  conclusion,  although  such  bad 
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reasoning  may  have  misled  the  plaintiff.  The  terms 
in  which  the -replication  is  expressed  forbid  the  con- 
clusion, that  the  judgment,  notwithstanding  its  be- 
ing reversed  in  the  Supreme  court,  may  have  been 
sent  to  the  County  court  and  there  affirmed. 
'Judgment  affirmed. 


COOK  versus  DREW. 

1.  To  authorise  a  reversal  of  a  case,  in  the  Supreme  court, 
there  must  be  a  concurrence,  by  a  majority  of  the  court,  in 
the  result  of  a  conclusion  on  some  point,  presented  by  the  re- 
cord, though  the  views,  or  reasons  in  arriving  at  such  conclu- 
sion, be  different. 

Saffold,  J. — Under  the  views  taken  of  this  case 
by  the  court,  it  is  unnecessary  to  give  its  history,  or 
notice  any  of  the  facts  presented  by  the  record. — 
The  principle  of  our  decision  has  no  particular  ap- 
plication to  the  questions  involved  in  the  case.  The 
only  motive  for  saying  more  than  merely  to  pro- 
nounce the  result,  is,  to  settle  a  rule  of  practice,  by 
whichr,  we  expect  to  be  governed  in  future. 

In  this  case  it  is  found  that  more  than  one  dis- 
tinct point  is  presented  for  adjudication.  One  mem- 
ber of  the  court  is  for  a  reversal  on  one  of  the  points ; 
another  on  a  different  point ;  and  the  third  thinks 
there  is  no  error  in  the  record.  Hence  it  results, 
that  though  a  majority  believe  there  is  error,  this 
majority  cannot  concur  as  to  the  point,  or  matter, 
for  reversal,  so  as  to  determine  any  principle  of  de- 
cision.    Then,  when  the  third  voice  is  heard,  it  gives 
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a  majority  against  the  reversal,  on  each  point  of  ex -I 
ception.       •  1 

We  do  not  consider  it  necessary  that  the  majority 
should  agree  in  the  views  or  reasons  by  which  we 
arrive  at  any  particular  conclusion,  but,  to  authorise 
a  reversal,  this  concurrence  is  reqaired  in  the  result, 
on  some  material  point,  necessarily  involved  in  the 
case. 

The  judgment  must  be  affirmed. 


HMITH  versus  DONKLSON. 

1  r  This  court  is  possessed  of  jurisdiction  on  writ  of  error,  of  a 
question  arising  on  a  motion  to  re-tax  costs — involving  tha 
construction  of  the  act  of  18^)7.-* 

2.  The  statute  of  1807,  on  the  subject  of  taxing,  in  live  bill  of 
costs,  the  attendance  of  witnesses,  in  trials,  does  nut  exclude 
witnesses  summoned y  but  not  examined. 

3.  A  motion  for  the  taxation  of  costs,  in  reference  to  the  act  of 
1807,  must  be  submitted  during  the  term,  at  which  the  particu- 
lar judgment,  on  which  the  costs  are  sought  to  be    taxed,  is 

%    rendered. 

1.  The  act  of  1807,  (above  mentioned,)  includes  every  mate- 
rial fact,  arising  in  a  cause,  whether  directly,  collaterally,  or 
incidentally;  and  the  attendance  of  two  witnesses,  to  every 
such  fact,  may  legally  be  taxed  in  the  bill  of  costs,  whether 
examined,  or  not.* 

This  was  a  motion,  submitted  by  the  plaintiff  in 
error,  to  the  county  court  of  Franklin  county,  to  re- 
tax  the  costs  of  a  certain  suit,  decided  between  the 
parties,  so  as   to   exclude  from  the  bill  of.  cost*,  the 
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charges  for  attendance  of  such  witnesses,  as  had  not 
been  examined,  on  the  trial  of  said  cause.  The 
court  below  refused  the  motion,  because  the  applica- 
tion came  too  late,  having  been  made,  at  the  term, 
next  subsequent  to  that  at  which  the  trial  was  had. 
It  was  contended,  in  this  court,  on  writ  of  error, 
that  the  court  below  erred. 

Anderson  and  Hopkins,  for  plaintiff: 
W.  B.  Martin,  contra. 

Taylor,  J. — A  motion  was  made  in  the  Circuit 
court  by  the  defendant  in  error,  for  an  order  that  the 
clerk  should  retax  the  costs. 

It  appears  that  the  defendant  in  error,  Donel- 
^son,  had  been  sued  by  Smith,  in  an  action  of  slan- 
der, and  a  verdict  and  judgment  rendered  in  fa- 
vor of  Donelson ;  that  a  large  number  of  witnesses 
had  been  summoned  and  depositions  taken  by  both 
parties ;  that,  on  the  trial,  many  of  the  witnesses  for 
the  defendant  were  not  examined;  that,  in  the- bill  of 
costs  made  out  by  the  clerk,  the  amount  of  which  is 
included  in  the  execution,  the  costs  of  all  the  wit- 
nesses are  embraced,  and  that  the  motion  to  retax, 
was  made  at  the  second  term,  or  one  year  after  the 
judgment  was  recovered. 

The  court  below  overruled  the  motion. 

.Before  examining  whether  there  is  error  in  the  pro- 
ceedings, it  is  necessary  to  decide  upon  an  objection 
to  the  jurisdiction  of  this  court,  made  by  the  counsel 
for  Donelson.  It  is,  that  this  court  will  pot  entertain 
a  writ  of  error,  to  reverse  a  judgment  for  costs,  only. 

This  motion  was  made  under  the  statute  of  1807, 
which  declares,  that,  "in  any  bill  of  costs,  there 
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shall  not  be  allowed  the  charges  of  attendance  of 
more  than  two  witnesses,  to  any  one  fact;"  and  on 
the  ground  that  the  costs  of  witnesses  not  sworn, 
could  not  be  taxed  against  the  opposite  party.  It  is 
believed  that  the  construction  of  that  statute,  is  as 
much  a  matter  for  revision  in  this  court,  as  of  any 
other  in  our  statute  book,  and  when  a  motion  of  the 
kind  is  made  in  proper  time,  and  it  appears  from  the 
record,  that  the  inferior  court  has  given  a  construc- 
tion to  the  law  which  is,  by  this  court  believed  to  be 
incorrect,  such  error  would  be  corrected  here. — 
Wh'ether  a  motion  to  retax  costs,  because  one  party 
showed  a  disposition  to  oppress  the  other  by  sum- 
moning too  many  witnesses,  would  be,  the  subject  of 
revision,  it  is  unnecessary  to  determine ;  in  this  case 
the  number  summoned  by  each  was  equally  great, 
therefore  an  intention  to  oppress.cannot.be  presum- 
ed. The  position  that  the  costs  of  the  witnesses  not 
sworn,  cannot  be  taxed  against  the  opposite  party, 
can  not  be  sustained.  Such  a  rule  would  have  the 
effect,  in  many  instances,  of  lengthening  trials,  not 
for  the  purpose  of  securing  justice  to  the  parties,  but 
to  authorise  a  recovery  by  the  successful  party,  of 
the  costs  of  his  witnesses.  xThis  would  be  intolera- 
ble. It  was  so  decided  in  the  case  reported  in  the 
North  Carolina  Law  Repository,  515,  arid  the  inexpe- 
diency of  a  contrary  doctrine,  is  apparent,  as  well  as  • 
the  frequent  injustice  \vhich  would  be  worked  by  it. 
To  have  a  taxation  of  costs  made  under  the  statute 
*of  1807,  it  is  certainly  necessary  that  the  applica- 
tion should  be  made  during  the  term  at  which  the 
trial 'is  had.  Under  our  Circuit  court  system,  no 
two  successive  terms  are  held  by  the  same  judge, 
and  it  would  be   impossible  for  any  other  to  deter- 
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mine  how  many  points  had  arisen  in  the  case  to 
which  it  was  necessary  to  introduce  testimony.  We 
believe  that  the  statute  applies  as  well  to  facts  which 
may,  collaterally  or  incidentally,  arise  in  the  pro- 
gress of  the  trial,  as  such  as  are  directly  involved  in 
the  issue ;  and  although  only  one  witness  may  be 
examined  as  to  somefacts  thusinvolved,  yet, the  par- 
ty summoning  them,  if  successful,  would  have  a  right 
to  recover  the  costs  of  two  in  number  for  every  ma- 
terial fact.  As  it  is  highly  .improbable  that  any 
other  judge  than  the  one  who  presided  on  the  trial, 
can  determine  what  material  facts  wrere  involved  in 
the  investigation,  so  it  is  reasonable  to  suppose  that 
after  the  lapse  of  six  or  twelve  months,  the  recollec- 
tion of  the  judge  who  presided,  would  be  sufficiently 
clear  and  distinct  on  the  subject. 

But,  it  is  said,  that  unless  applications  of  this  kind 
can  be  made  after  the  trial  term,  the  law  is  a  dead 
letter :  that  it  cannot  be  known,  what  witnesses  are 
to  be  included  in  the  bill  of  costs,  until  after  the  ad- 
journment of  the  court,  as  they  are  allowed  five  days 
from  that  time,  to  make  the  necessary  oath  of  their 
attendance. 

In  reply  to  this,  it  may  be  observed,  that  the  sub- 
poenas, and  the  subpoena-docket,  will  always  afford 
ample  means,  to  suitors,  of  ascertainining  the  num- 
ber of  witnesses  summoned  jn  the  cause;  and,  if  it 
appeared,  that  more  than  the  proper  number  were 
summoned,  an-  application  should  be  made  to  the 
court,  to  instruct  the  clerk,  on  the  subject. 

The  clerk  certainly  has  no  discretion  to  exercise, 
without  such  direction.  It  is  his  duty  to  insert  in 
the  execution  all  the  costs  which  have  accrued  in  the 
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case,  and,  therefore,  it  cannot  be  said,  when  he  has 
done  no  more  than  this,  that  his  taxation  has  been 
illegal. 

The  judgment  is  affirmed. 


\U'(;Ri:<.()lt  &  J)AiMJN<;  versus  HALL. 

1.  Where  an  affidavit,  filed  under  the  statute,  by  a  claimant  of 
property,  levied  on,  under  execution,  used  the  words  "just 
claim  " — held,  sufficient. 

2.  The  act  of  1828,*  requiring  the  recording,  within  thirty  days, 
of  all  deeds  and  conveyances  of  personal  property,  embraces 
within  its  spirit  and  intention,  mortgages  of  personal  pro- 
perty. 

3. Where  a  mortgage  of  personal  property, regularly  acknowledg- 
ed, was  left  in  the  proper  office,  with  a  bona  fide  intention  to 
be  recorded,  five  days  before  the  expiration  of  the  thirty  days, 
but  which,  by  the  act  of  the  clerk,  was  not  recorded,  until 
two  days  after  the  thirty  days  had  expired — held  to  be  a  com- 
pliance, substantially,  with  the  statute. 

4.  The  interest  of  a  mortgagor,  in  the  mortgaged  property,  may 
legally  be  levied  on,  and  sold,  under  execution  at  law. 

In  error,  from  Jefferson  Circuit  court. 

This  was  a  proceeding,  under  the  statute,  to  de- 
termine the  property  in  certain  slaves,  levied  on,  un- 
der execution,  as  of  the  estate  of  one  Baylor ;  a  claim 
to  which  had  been  interposed,  by  the  defendant  in 
error.  On  the  trial,  a  verdict  was  had,  in  favor  of 
the  claimant;  and  the  plaintiffs  in  execution,  took  a 
writ  of  error,  here. 

By  a  bill  of  exceptions,  it  appeared,  that '  when 
the  said  case  came  on  for  trial,  it  was  objected,  that 
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the  affidavit  filed  by  the  claimant,  was  not  sufficient, 
in  its  terms,  to  sustain  his  claim ;  the  said  affidavit 
only  setting  out,  that  tho  claimant  had,  a  "just  claim," 
to  the  slaves,  levied  on ;  and,  it  was  thereupon  mov- 
ed, to  quash  the  proceedings,  which  motion,  the  court 
refused. 

It  also  appeared,  that  the  slaves,  levied  on,  had  been 
in  the  possession  of  the  defendant  in  execution,  for  se- 
veral years  ;  and  that  a  mortgage  thereof,  had  been 
executed,  to  the  defendant  in  'error,  on  the  28th  day 
of  October,  1830;  on  which  deed  of  mortgage,  the 
said  claimant  supported  his  claim: 

It  was  objected,  to  the  said  mortgage,  on  the  part 
of  the  plaintiffs  in  error,  that  the  same  had  not  been 
recorded,  in  the  manner  prescribed  by  the  act  of 
1828;  and,  so  was  void,  and  fraudulent,  in  respect  to 
creditors :  and,  on  this  point,  it  was  in  proof,  that 
the  mortgage  had  been  deposited  in  the  proper  of- 
fice, for  record,  five  days  before  the  expiration  of  the 
thirty  days,  but  was  not  entered  of  record,  until  the 
thirty-second  day,  after  the  execution  of  the  deed. 
The  court  overruled  the  objection  to  the  registration  ' 
of  the  deed,  and  ruled,  that  it  was  to  be  considered 
as  recorded  from  the  time  it  was  proved,  and  depo- 
sited in  the  clerk's  office. 

It  was  further  insisted,  on  the  part  of  the  plain- 
tiffs in  execution,  that  they  had  a  right  to  sell  the 
property  mortgaged,  subject  to  the  rights  of  the  mort- 
gagee; but  the  court  charged,  that  the  interest  of 
the  mortgagor,  could  not  be  sold,  under  an  execution 
at  law. 

All  which  opinions  of  the  court,  were  excepted  to. 

Peck,  for  plaintiff—  Shortridge,  contra. 
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Taylor,  J. — A  judgment  had  been  obtained  against 
a  third  person,  and  an  execution,  which  was  sued 
out  thereon,  was  levied  on  two  slaves.  The  defen- 
dant in  error  claimed  said  property,  and  made  an  af- 
fidavit, in  the  words  following,  viz:  "Personally 
appeared,  Samuel  W.  Hall,  who  being  duly  sworn, 
deposeth,  and  saith,  that  he  has  a  just  claim  to  Walk- 
er, a  mulatto  man,  aged  about  fifty  years,  and  to  Ca- 
tey,  a  black  woman,  about  the  same  age,  levied  on," 
&c.  The  execution  was  thereupon  returned ;  and, 
at  the  next  term  of  the  court,  an  issue  was.  formed, 
according  to  the  statute,  to  ascertain,  whether  the 
property  was  liable  to  the  execution,  or,  of  right,  be- 
longed to  the  defendant  in  error.  Upon  that  trial, 
the  jury  found  in  favor  of  the  claimant;  but,  during 
the  progress  of  the  trial,  various  exceptions  were  tak- 
en, to  opinions,  delivered^  by  the  court. 

Some  of  the  objections  made  below,  liave  not  been 
relied  upon,  in  the  argument  in  this  court;  and, 
therefore  will  not  be  noticed,  in  this  opinion. 

The  first  point  made  by  the  counsel  for  the  plain- 
tiffs in  error,  is,  that  the  affidavit  of  claim,  is  insuf- 
ficient. 

The  first  act,  which  was  passed,  authorising  this 
proceeding,  is  to  be  found  in  Toulmin's  Digest,  p.  310.t 
So  much  of  the  act,,  as  relates  to  the  affidavit,  is  in 
these  words.  "Where  any  sheriff  shall  levy  execu- 
tion on  property  claimed  by  any  person,  not  a  party 
to  such  execution,  such"  person  may  make  oath  to 
such  property,"  &c.  The  first  section  of  the  act, 
entitled, "  an  act,  the  better  to  provide  for  the  trial  of 
the  right  of  property ;  and  for  other  purposes,"  pass- 
ed in  January,  1828,  begins  thus,  "  It  shall  be  the 
duty  of  the  sheriff  to  prepare  a  bond,  whenever  pro- 
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perty  levied  on,  by  him,  shall  be  claimed,  and   affi- 
davit made,"  &c 

These  are   the  only  provisions,  specially  relating 
to  the  affidavit;  and  they  certainly  are  abundantly 
vague  and  uncertain.     By  the  first  statute  a  written 
affidavit  is  not  expressly  required :  the  claimant  was 
to  "  make  oath  to  the  property."     In  respect  to  what 
was  this  oath  to  be  made?     To  the  identity  of  the 
property  ?     This  could  not  be,  because  that    would 
have  given  him  no  right  to  interfere  with  the  proceed- 
ings of  the  sheriff,  upon   the  execution.     It  must, 
then,  have  related  to  his  interest  in  it,  and  the  pro- 
per affidavit  would  have   been,   that   the   property 
which  was  levied  on  as  that  of  another  man,  was  his, 
or  equivalent  word«.     The  statute  of  1S28,  has  no 
effect  in  altering  the  nature  of  this  oath,  but  evident- 
ly'refers  to  the  law  previously  in  existence  on  that 
subject,  the  words  are,  "  whenever  property  levied 
on  by  him  shall  be  claimed,  and  affidavit  made" — 
How  made?  As  required  by  the  first  statute.      But, 
do  the  words  used  in  the  present  instance,  substan- 
tially comply  with  the  requirements  of  the  law?   The 
'    claimant  deposed,  that  he  had  "a  just  claim"  to  the 
negroes  in  controversy.     This,  although  not  so  defi- 
nite as  it  might  have  been,  yet,  when  the  uncertainly 
of  the  statute  is  considered,  is  believed  to  be  a  suffi- 
cient compliance  with  it.     In  swearing  that  he  has  a 
"just  claim"  we  must  belie vq  the  affiant  meant  a 
title  not  founded   in  fraud ;  not  set  up  to  defeat  the 
better  titles  of  others ;  but  or^e  that    he  considered 
good,  though  it  could  be  viewed  only  as  a  claim,  be- 
cause, in  the  necessity  of  making  the  affidavit,  he  had 
abundant  prodf  that  his  title  was  controverted,  and 
that  he  must  resort  to  the  courts  of  justice  to  estab- 
lish it. 
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The  second  point  is,  that  the  deed  of  mortgage  is 
fraudulent  as  to  creditors,  because  it  was  not  record- 
ed £s  the  statute  requires. 

The  act  of  January,  1828,  entitled  "an  act  more 
effectually  to  prevent  frauds  and  fraudulent  convey- 
ances, and  for  other  purposes,"  declares,  "  that,  here- 
after, all  deeds  and  conveyances  of  personal  property, 
in  trust,  to^secure  any  debt,  or  debts,  shall  be  record- 
ed in  the  office  of  the  clerk  of  the  county  court,  of 
the  county  wherein  the  person  making  such  deed  or 
conveyance,  shall  reside,  within  thirty  days,  or  else 
the .  same  shall  be  void  against  creditors  and  subse- 
quent purchasers,  without  notice." 

There  can  be  no  doubt  but  that  a  conveyance  of 
slaves  is  a  conveyance  of  personal  property ;  and  just 
as  little,  that  motgages  are  included  within  the  mean- 
ing and  intention  of  the  legislature.  The  object  of 
the  act  is  tc*  give  notice  to  the  world  of  the  liens 
which  are  held  on  property,  by  persons  out  of  pos- 
session, so  as  to  prevent  credit  from  being  given  to 
the  holders,  on  account  of  the  possession  of  it.  Our 
courts  have  uniformly  decided  that  a  mortgage,  or 
deed  of  trust,  honestly  executed,  to  secure  the  pay- 
ment of  a  bona  fide  debt,  to  be  paid  in  futuro>  was 
valid,  although  the  mortgagor,  &c.  was  left  in  pos- 
session of  the  property,  and  that  it  was  not  necessary 
for  the  mortgagee,  or  trustee,  to  take  possession  even* 
when  the  day  of  payment  arrived,  to  secure  the  in- 
terest of  the  creditor.  Although  these  decisions  are 
believed  to  be  strictly  lejpal,  and  in  accordance  with 
the  soundest  policy,  yet  it  is  certain  that  it  behooved 
the  legislature  to  throw  every  guard  around  the  ho-  ' 
nest  members  of  the  community,  that  was  possible, 
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to  protect  them  from  the  arts  and  combinations  of 
the  fraudulent.  The  act  of  1828  was,  therefore,  pass- 
ed, requiring  all  persons  holding  the  liens,  to  take 
such  steps  as  were  calculated  to  give  notice  of  them 
to  others,  by  having  them  recorded  in  the  several  of- 
fices prescribed  by  law  for  that  purpose.  Every  reason 
which  could  have  influenced  the  general  assembly 
to  provide,  that  deeds  of  trust  to  secure  debts,  should 
be  registered,  operates  in  an  equal  or  greater  degree, 
with  respect  to  mortgages.  From  the  nature  of  (he 
instruments,  the  execution  of  the  former  is  general- 
ly attended  with  more  notoriety  than  that  of  the  lat- 
ter. The  circumstance  that  an  indifferent  person  is 
made  a  party  to  a  deed  of  trust,  in  addition  to  the 
debtor  and  creditor,  while  to  a  mortgage  the  latter  on- 
ly are  parties,  is,  in  itself,  highly  calculated  to  cau.se 
its  existence  to  be  more  known.  Deeds  of  trust, 
long  before  the  enactment  of  the  act  $>f  1*28,  had 
become  much  the  most  common  mode  of  securing 
creditors,  and  to  this  is  to  be  ascribed  their  having 
teen  particularly  named. 

In  this  case,  however,  the  mortgage  was  regular- 
ly acknowledged,  and  left  in  the  proper  office,  and 
with  the  proper  officer,  to  be  recorded,  some  four  or 
five  days  before  the  thirty  had  expired,  but  was  not 
recorded  until  the  thirty-second  day  after  its  execu- 
tion; uhich,  it  is  contended  by  the  defendant,  was, 
oji  his  part,  a  full  compliance  with  the  requisitions  of 
the  law,  and  that  he  is  not  to  suffer  from  the  failure 
of  the  clerk  to  perform  his  duty.  It  is  insisted,  on 
the  other  side,  that  here  is.  no  compliance  with  the 
law;  that  unless  the  deed  was  actually  recorded, the 
act  of  assembly  makes  it  void  as  to  creditors;  that  it 
was  the  duty  of  the  mortgagee,  to  see  that  the  clerk 
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performed  his  duty,  and  if  the  officer  has  failed,  he 
he  must  look  to  him  for  redress. 

Acts  of  assembly  must  always  receive  a  reasona- 
ble construction,  and  to  give  them  this  construction, 
it  is  necessary  to  ascertain  the  motive  of  the  law  giv- 
er. It  will  not  do  to  be  governed  uniformly  by  the 
literal  expressions  of  a  statute;  by  doing  so,  we  should, 
many  timefs,  wander  entirely  from  the  obvious  in- 
tention of  the  legislature.  We  have  already  seen  an 
i  instance  of  this,  in  the  case  before  us.  A  literal  con- 
struction would  exclude  mortgages  from  the  operation 
©f  the  statute  we  are  now  considering;  by  such  con- 
struction, however,  the  courts  would  not  afford  a  reme- 
dy commensurate  with  the  injury  which  it  was  intend- 
ed to  redress.  So,  as  respects,  the  recording,  it  was  in- 
tended to  give  notice  of  the  execution  of  the  instrument. 
If  the  party  in  interest  does  all  thatvhe  can  to  give  such 
notice,  especially  if  the  act  done  be  equivalent  to  the 
one  required  towards  effecting  that  object;  it  would  be 
wrong  to  injure  him  for  the  negligence  of  an  officer 
who  has  been  regularly  appointed,  according  to  the 
laws  of  the  land,  for  the  purpose  of  discharging  this 
duty,  and  may,  therefore,  be  viewed,  in  some  mea- 
sure, as  chosen  by  the  parties  to  the  instruments  le- 
gally deposited  with  him,  for  the  especial  purpose 
of  putting  them  upon  record.  But,  when  an  instru- 
ment is  left  with  a  clerk  to  be  recorded,  it,  probably, 
has  all  the  effect  of  notice,  that  actually  registering  it 
affords.  Persons  who  wish  information  on  the  subject, 
apply,  of  course,  to  the'  clerk,  and  it  is  presumable,  * 
that  he  would  give  the  information,  as  well  with  re- 
spect to  such  deeds  as  were  in  his  office,  but  had  not 
been,  as  those  which  had  been  registered. 

If,  however,  it  should  appear  that  the  mortgagee, 
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,  &c.  interfered,  in  any  way,  to  prevent  or  postpone 
the  recording  of  the  deed,  this  would  render  the  fore- 
going reasoning  totally  inapplicable  to  the  case,  and 
such  deed  would  occupy  the  same  situation  that  it 
would  have  done  had  it  not  been  handed  into  the 
office. 

•3  Cranch      The  case  of  Hodgson  vs.  Butts,*  is  cited   by    the 

HO         plaintiff  in  error,  on  this  point;  but  it   is   not  per- 
ceived that  it  affords  him  any  material  aid. 

In  that  case,  the  principal,  and,  in  fact,  only  thing 
to  be  determined,  was,  whether  a  mortgage  of  chattels 
came  within  the  provisions  of  a  statute,  which  declared 
that  all  deeds  embraced  .within  it,  should  be  void  as  to 
creditors,  &c,  unless  acknowledged,  or  proved  by  three 
witnesses.     The  deed  then   before   the  court,  had 
been  witnessed  and   proved  by  only  two  witnesses. 
No  act  could  be  done  equivalent  to  a  third  witness. 
The  court  decided  that  the  words,  "all  deeds  of  trust 
and 'mortgages,  whatsoever/'  included  mortgages  of 
chattels,  although  the  general  object  of  the  act  was 
to  regulate  the  probate,  &c.  of  deeds  conveying  real 
estate ;   but  it  was  said  by  the  court,  that  the  con- 
strnction  was,  in  a  great  measure,  produced  from 
there  being  no  other  law  in  Virginia,  making  pro- 
vision for  the  registering  of  mortgages  of  chattels, 
and  from  the  previous  decisions  of  the  courts  of  that 
State  on  the  subject. 

MJohnCh      The  case  of  Foster  vs.  Beekmanf  it  is  admitted. 

E298.  sustains  the  plaintiffs  in  error.  The  laws  of  New 
York  require,  that  mortgages,  &c.  shall  be  registered, 
within  a  given  time;  otherwise,  they  are  declared  to 
be  void,  as  to  creditors,  &c.  The  mortgage  in  ques- 
tion, in  the  case,  had  been  duly  executed  and  prov- 
ed, and  left  at  the  proper  office,  and  with  the  proper 
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, officer,  to  be  recorded.  It  was  made  to  secure  a  debt 
of  three  thousand  dollars;  but,  by  mistake,  was  co- 
pied into  the  record  book,  for  three  hundred  dol- 
lars. The  Chancellor,  (Kent,)  decided,  that  it  could 
only  operate  as  a  security  for  three  hundred  dollars : 
that  it  was  theduty  of  the  mortgagee  to  attend  to  its 
being  correctly  recorded,  and  see  that  the  officer  did 
his  duty. 

I  entertain  the  utmost  deference,  for  the  opinions 
of  Chancellor  Kent;  and  would  hesitate  long,  if  un- 
supported, by  very  respectable  authority,  before  I 
could  venture  to  give  one,  in  opposition  to. his.  It 
does  appear  to  me,  however,  that  he  has  taken  a  po- 
sition, in  this  instance,  which  cannot  be  sustained. 

Anterior  to  the  registry  acts,  deeds  were  effectual, 
without  being  recorded. — These  acts,  while  they 
have  required,  1hat  they  should  be  recorded,  have 
pointed  out  public  officers,  to  the  parties,  as  those 
who  were  to  perform  that  duty ;  and  have  required 
of  the  parties  interested,  to  have  the  deeds  executed 
and  regularly  proved,  preparatory  to  their  being  ad- 
mitted to  registration.  Are  they  to  step  in,  between 
the  public  officer,  and  his  duty  to  the  State,  and  re- 
gister them,  themselves?  What  right  would  they 
have,  to  do  this?  Or,  are  they  to  neglect  their  own 
business,  to  attend  fo  another,  while  he  does  his?  I 
should  think  not. 

By  tracing  this  case  of  Foster  vs.  Beekman,  we  find 
it,  afterwards,  before  the  court  of  errors,  by  appeal,* •isJofan.R 
where  the  opinion  of  the  Chancellor,  on  this  point* 
is  pronounced  to  be  erroneous,  and,  his  decree,  for 
that  cause,  reversed — the  court,  correctly,  declaring, 
that  the  party  to  an  honest  conveyance,  who  has 
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faithfully  discharged  his  duty,  shall  not  be  injured, 
by  the  mistake  of  the  registering  officer. 

The  third  point  raised,  in  this  case,  is,  whether, 
or  not,  the  mortgagor's  interest  was  subject  to  be  sold 
under  the  execution  ;  the  Circuit  court  having  charg- 
ed the  jury,  that  it  could  not;  but,  that  the  plaintiffs 
must  resort  to  eqaity,  to  reach  it 

The  ancient  doctrine- certainly  was,  that  the  in- 
terest of  the  mortgagor,  was  altogether  equitable,  jn 
its  nature;  that  the  mortgagee  was  vested  with  the 
legal  estate,  in  the  property  conveyed  ;  and,  that  a 
court  of  law,  could  not  touch  the  interest  of  the 
mortgagor.  This  doctrine  has  been  gradually  giv- 
ing way,  for  nearly  a  century,  both  in  England  and 
in  this  country. 

Upon  many  subjects,  the  law  has  followed  in  the 
footsteps  of  Chancery,  until,  where  the  former  could, 
anciently  have  given  no  relief,  it  now,  in  manifold 
instances,  affords,  ample  redress:  and,  probably,  no 
peculiar  jurisdiction  of  chancery,  has  been  more  in- 
novated upori,  than  the  interest  of  a  mortgagor,  in 
the  mortgaged  premises. 

In  the.  early  days  of  English  jurisprudence,  the 
hard  rule  prevailed,  that,  if  the  money  secured  by 
the  mortgage,  were  not  paid,  when  due,  the  mortgaged 
property,  no  matter  how  disproportioned  its  value  to 
the  debt,  was  vested  in  the  mortgagee,  and  all  the  rights 
of  the  mortgagor  were  gone.  But,  equity  interpos- 
ed, to  prevent  this  extreme  injustice;  and,  though 
the  law  day  had  passed,  compelled  the  mortgagee  to 
reconvey,  upon  receiving  the  debt,  and  interest. 

So  early  as  1651,  Lord  Nottingham  held,  in  the 

•i Vera. 7.  c8*16  of  Newcomb  vs.  Bonlmrnf  in  which  case,  there 

was  a  covenant,  that,  if  the  lands  were  not  redeem- 
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ed,  in  the  mortgagor's  lifetime,  they  never  should  be; 
"  that  the  estate  was  redeemable  by  the  heir,  not- 
withstanding the  agreement."  The  same  doctrine 
is  sustained,  in  all  the  later  cases,  both  in  this  coun- 
try, and  England. 

Chancellor  Kent,  in  the  fourth  volume  of  his  lu- 
minous Commentaries,  (page  153,)  says,  "the equity 
doctrine  is,  that  the  mortgage  is  a  mere  security  for 
the  debt,  and,  only  a  chattel  interest;  and  that,  until 
a  decree  of  foreclosure,  the  mortgagor  continues  the 
real  owner  of  the  fee.  The  equity  of  redemption 
is  considered  the  real  and  beneficial  estate,  tanta- 
mount to  the  fee,  at  law^  and,  it  is,  accordingly, 
held,  to  be  descendible,  by  inheritance,  divisible,  by 
will,  and  alienable,  by  deed — precisely,  as  if  it  were 
an  absolute  estate  of  inheritance,  at  law.  The  courts 
of  law  have,  also,  by  a  gradual,  and  insensible  pro- 
gress, adopted  these  equitable  views  of  the  subject, 
which  are  founded  in  justice,  and  accord  with  the 
true  intent,  and  inherent  nature  of  every  such  trans- 
action. Except,  as  against  the  mortgagee,  the  mort- 
gagor, while  in  possession,  and  before  foreclosure,  is 
regarded  as  the  real  owner;  and  a  freeholder,  with 
the  civil  and  political  rights  belonging  to  that  char- 
acter; whereas,  the  mortgagee,  notwithstanding  the 
form  of  the  conveyance,  has  only  a  chattel  interest, 
and  his  mortgage  is  a  mere  security  for  a  debt.~ 
This  is  the  conclusion,  to  be  drawn, 'from  a  view  of 
the  English  and  American  authorities.  The  equity 
of  redemption  is  not  liable,  under  the  English  law,  to 
sale  or  execution,  as  real  estate.  But,  in  this  coun- 
try, the  rule  has  very  extensively  prevailed,  that  an 
equity  of  redemption,  was  vendible,  as  real  property, 


408 


CASES  DETERMINED 


m'gREGOR  &,  DARLING  V8.  HALL. 


on  an  execution,  at  law ;  and,  it  is  also   chargeable 
with  the  dower  of  the  wife  of  the  mortgagor." 
In  the  case  of  Jackson,  ex  dem.,  Norton  Sp  Burk, 

•4  John. r vs.  Willard?  it  was  decided,  that  the  interest  of  a 
mortgagee,  in  lands,  even  after  a  failure  to  pay,  can- 
not be  sold,  under  an  execution  at  law.  It  was  said, 
in"  that  case,  that,  in  modern  cases,  courts  of  law  are 
inclined  to  look  upon  a  mortgage,  as  a  mere  security 
for  a  debt." 

.„      _.       In   the  case  of  Ricliards  vs.  Sims,h  Lord  Hard- 

°Barn.  Ch. 

R.90.  wtck  uses  much  the  same  language,  and  said,  "  that, 
a  discharge  of  the  debt,  even  by  parol,  was  consider^ 
ed  as  a  discharge  of  the  mortgage." 

In  New  York,  it  has  often  been  determined,  that 
the  equity  of  redemption  is  subject  to  be  sold,  under 

«7John.  r.  execution,  at  law/5 

cSr1^      *n  ^e case  of  Huntington  vs.  Smith* it  is  decided, 

d4KJonn.R.that  the  interest  of  the  mortgagee,  after  the  expira- 
tion of  the  law  day,  and  before  foreclosure,  can  not 
be  taken  in  execution  ;  "  that  the  fee  simple  of  the 
land,  is  in  the  mortgagor." 

«6Conn.R.      In  Clark  vs.  Beach*  the  estates  held  by  the  mort- 

142 

gagor  and   mortgagee,  are  discussed  at  great  length; 
and,  it  is  shown,  that,  both  from  reason  and  authori- 
ty, tha  mortgagee  has  only  a  chattel  interest,  during 
the  possession  of  the  mortgagor,  and  before  foreclo- 
sure: and,  although  it  is  not  expressly  determined 
yet,  the  inference  is  irresistable,  that  in  that  State, 
the  interest  of  the  mortgagor  may  be  sold  by  execu- 
tion. 
«4Conn.R.      Jfo/if/ says,  that   New  Hampshire  would  appear 
154-noteo.to  form  an  exception  to  the  general  practice  of  sell- 
ing an  equity  of  redemption,  on  execution,  at  law. 
It  would,  therefore,  seem  to  be  the  prevalent  doc- 
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trine,  in  the  States  of  this  Union,  that  the  interest  • 
of  the  mortgagor  may  be  levied  upon  and  sold,  by 
execution  at  law.  The  cases  which  have  been  ex- 
amined, it  is  true,  relate,  generally,  if  not  entirely, 
to  mortgages  of  real  estate ;  and,  it  is  seen,  as  was 
contended  for,  by  the  counsel  for  the  defendant  in  er- 
ror, that  inconvenience  may  sometimes  arise,  from 
extending  the  doctrine  to  personal  property,  particu- 
larly slaves.  Although  mortgaged  to  one  person, 
they  may  be  sold  to  several,  who  may  be  altogether 
careless  of  the  interest  of  the  mortgagee;  and  he 
may  be  compelled  to  guard  his  interest,  in  the  hands 
of  many,  in  whom  he  has  no  confidence,  instead  of 
one,  in  whom  he  had  much.  No  distinction,  how- 
ever, is  known  to  have  been  made,  in  this  respect, 
between  personal,  and  real  estate;  and  they  have  se- 
veral times  been  determined  to  stand  upon  the  same 
footing.*  ,1?cck-39? 

°  — 3  Stew't 

And,  although  the  rule  may,  sometimes,  produce  &Portei92 
inconvenience,  to  the  mortgagee,  yet,  a  contrary  one 
would  often  produce  much  greater,  to  other  creditors. 
A  man,  possessed  of  much  perscmal  property,  might  , 
mortgage  it,  for  greatly  less  than  its  value,  to  one  or 
two  creditcfts,  postponing  the  day  of  payment  a  con- 
siderable time,  and  compel  a  multitude  of  others,  to 
resort  to  the  slow,  and  expensive  course  of  suits  in 
chancery;  or,  especially  if  their  debts  were  small, 
cause 'them  to  sit  down  quietly  under  the  loss. 

From  the  proof,  in  this  case,  it  appears,  that  the ' 
mortgage  .was  executed,  only-  three  or  four  days  be- 
fore the  judgment  of  the  plaintiffs  was  obtained;  • 
that  the  property,  mortgaged  for  about  one  hundred 
and  eighty  dollars,  was  worth  upwards  of  three  hun- 
dred dollars;  hnd  the  day  of  payment,  specified  in 
vol.  3.                            52 
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the  mortgage,  was  fifteen  months  off,  or  thereabouts. 
Is  it  right,  that  a  debtor  should  be  entitled  to  the  use 
of  his  property,. under  what  all  the  modern  decisions 
consider,  a  dearly  legal  title,  for  a  year  or  more,  be- 
cause it  is  mortgaged  property,  too,  worth  much 
more  than  the  debt  it  was  conveyed  to  secure — while 
the  creditor  must  either  look  on,  without  redress, 
or  engage  in  the  tedious  and  expensive  litigation, 
consequent  upon  a  suit  in  chancery?  And,  might  it 
not  be  asked,  what -good  would  result,  in  a  case  like 
the  present,  from  a  resort  to  chancery? 

*It  has  been  correctly  argued,  by  the  plaintiffs7 
counsel,  that  the  expenses  would  consume  a  great 
part  of  the  property  :  so  much,  that  it  it  would,  pro- 
bably, by  the  time  the  suit  was  terminated,  not  more 
than  pay  the  mortgage  debt,  and  costs. 

And,  how  often  might.the  property,  when  inconsi- 
derable in  value,  but  sufficient,  when  sold,  under  exe- 
cution, to  pay  both  creditors,  be  so  much  exhausted, 
by  the  expenses  of  a  chancery  suit,  as  fully  to  satis- 
fy neither. 

We,  therefore,  thitik,  the  interest  of  the  mortga- 
gor was  liable  to  be  sold,  under  the  execution ;  and, 
that  the  Circuit  court,  in  instructing  -the  jury,  that 
this  could  not  be  done,  erred — for  which,  the  judg- 
ment is  reversed,  and  the  cause  remanded. 
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CARMACK  et  al.,  Commissioners,  versus  MASTERSON. 

1.  Where  an  action  was  brought  by  commissioners  of  a  16th 
section,  to  recover  a  forfeiture,  incurred  by  one,  who  failed 
to  comply  with  a  contract  for  leasing  certain  lots  in  said  sec- 
tion— held — 

1st.  That  a  contract,  for  such  leasing,  was  embraced  by  the 
statute  of  frauds,  and  required  a  memorandum,  in  writing. 
2d.  That  a  memorandum,  made  by  a  clerk,  appointed  by  the 

'  commissioners,  to  attend  said  sale,  was  not  sufficient,  under 
the  statute  of  frauds. 

This  case  was  originally  the  judgment  of  a  jus- 
tice of  the  peace,  of  Lauderdale  county ;  and  was 
taken  into  the  County  court,  on  certiorari. 

In  the  trial,  in  that  court,  the  plaintiffs  in  error, 
school  commissioners  of  a  16th  section,  declared  up- 
on a  contract,  for  the  leasing  of  certain  lots,  being 
partofa  16th  section,  which,  upon  public  sale,  of 
such  leaseholds,  were  bid  off,  by  the  defendant :  and 
the  plaintiffs  averred,  that  the  said  defendant,  having 
failed  to  comply  with  the  terms  and  conditions  of 
that  sale,  the  leaseholds  were  again  offered  for  sale— 
whereby  a  deficiency,  between  the  bids  of  the  defen- 
dant, and  the  last  purchaser,  had  accrued.  To  re- 
cover this  deficiency  the  action  had  been  commenced! 

On  the  trial  below,  the  plaintiffs  produced  one  of 
the  commissioners  as  a  ,  witnesss;  and,  also,  offer- 
ed to  prove,  by  the  clerk,  appointed  by.  the  com- 
missioners, to  keep  accounts  of  the  sale,  the  particu- 
lar contract. 

The  court  below,  decided — first,  that  the  commis- 
sioner was  incompetent — second,  that  parol  evidence 
was  not  admissible,  to  establish  the  contract;  and, 
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third,  that  a  memorandum,  kept  by  said  clerk,  at  the 
time  of  said  sale,  was  not  proper  testimony. 

W.  B.  Martin,  for  plaintiff — Anderson,  contra. 

Taylor,  J. — The  principal  question,  in  this  case, 
is/whether  the  contract  is  valid,  under  the  statute  of 
frauds. 

It  is  contended,  by  the  plaintiffs  in  error — 

1st.  That  the  statute  of  frauds  does  not  embrace 
the  case. 

.  2d.  But,  if  it  does,  here  is  a  sufficient  memoran- 
dum in  writing. 

To  show,  that  the  cause  of  action  is  not  embrac- 
ed by  the  statute,  it  is  argued,  that  the  suit  is  not 
brought,  on  a  contract  for  lands;  but,  for  failing  to 
enter  into  such  contract,  according  to  agreement. — 
That,  the  defendant,  having  bid  off  the  land,  was 
bound  to  comply  with  the  terms  of  the  sale ;  or,  up- 
on failing  to  do  so,  to  pay  the  loss  sustained  by  a  se- 
cond sale:  and,  that  he  is  sued,  to  recover  the  amount 
of  the  deficiency  of  the  second  sale,  under  the  sum, 
for  which  the  lots  were  knocked  off  to  him,  at  the 
first. — That,  this  does  not  come  within  the  mischief, 
intended  to  be  remedied. 

The  words  of  the  act  are,  "  Any  contract,  for  the 
sale  of  lands,  tenements,  or  hereditaments,  or  the 
making  any  lease  thereof,  for  a  larger  term  than  one 
year." 

To  enable  the  plaintiffs  to  recover,  the  defendant 
must  have  been  bound,  by  the  contract:  it  is  only 
upon  his  obligation,  to  fulfil  it,  that  he  can  be  liable 
to  an  action.     It  is  for  not  doing,  what,  in  law,  he 
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was  bound  to  do,  that  he  can  be  called  upon  to  re- 
munerate the  plaintiffs,  in  damages. 

The  case  of  Simon  vs.  Motivos*  is  in  point. — |£2furn 
The  defendant,  in  that  case,  bought  the  goods,  at 
auction,  but  neglected  to  take  them  away.  They 
were  afterwards  sold,  at  considerable  loss;  and  tlje 
suit  was  brought,  to  recover  the  difference.  The  de- 
cision turned  entirely  upon,  whether  the  statute  of 
frauds  would  prevent  a  recovery. 

The  act  29  Charles  2,  c.  3,  is  more  comprehensive 
than  ours — rendering  void,'  all  sales  of  goods,  &c.  to 
a  greater  value  than  £10,  unless  the  agreement  be 
in  writing,  &.c.  It  was  admitted,  by  all  the  judges, 
that  the  contract  must  be  binding  under  the  statute, 
or  the  suit  could  not  be  maintained ;  but,  it  was  de- 
termined, that,  in  the  particular  case,  there  was  a  suffi- 
cient memorandum  in  writing. 

The  case  of  Walker  vs.  Constable?  is  also  analo-*Esp.  r 
gous  to  this.      The  declaration  stated,  that  the  plain-  ° 
*tiffand  defendant  had  contracted  for  the  sale  of  certain 
premises  of  the  defendant,  and  paid  thereon  a  deposit  of 
£850  and  reciting  that  the  parties  had  agreed  to  put  an  * 

end  to  the  contract,  and  to  receive  back  the  purchase 
money  ;xaverred,  that  the  defendant  undertook  to  pay 
interest  for  the  deposit  money,  &c.  The  plaintiff 
was  proceeding  to  prove  his  case  by  parol,  which 
was  objected  to.  Eyre,  Chief  Justice,  decided  that  ' 
the  plaintiff  could  not  proceed  without  the  produc- 
tion of  his  contract;  that  the  foundation  of  the  ac- 
tion was  the  sale  of  the  premises,  which,  to  be 
valid,  should  have  been  in  writing.  The  Chief  Jus- 
tice proceeded  to  say,  "the  plaintiffs'  counsel  further 
rely,  that  the  contract  being  abandoned,  they  may 
go  into  parol  evidence  of  it,  but  its  existence,  and  the 
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terms  of  it,  must  be  proved,  befoi^  it  can  be  proved 
to  be  abandoned ;  and  upon  that,  it  is  sufficient  to 
say,  that,  being  in  writing,  the  instrument  itself  must 
be  produced,  and  parol  evidence  of  it  is  inadmissi- 
ble." 

In  the  next  term,  there  was  a  motion  to  set  the 
non-suit  aside,  but  the  court  agreed  in  opinion  with 
the  Chief  Justice. 

The  language  of  the  judge  in  that  case  may  be 
used  in-  this.  The  existence  and  terms  of  the  con- 
tract must  be  proved,  before  it  can  be  shown  that 
the  defendants  failed  to  comply  with  it. 

The  case,  therefore,  is  embraced  by  the  statute  of 
frauds. 

To  comply  with  the  statute,  by  producing  a  mem- 
orandum in  writing,  the  plaintiffs  offered  in  evidence, 
in  the  court  below,  a  paper  headed  "lots  forfeited/' 
following  which  words  were,  "No.  11,  $142  25,  No. 
13,  $60  25,  No.  14,  $38,  No.  45,  $6  75,  No.  20, 
$7  25,  No.  53,  $2  per  acre,  No.  54,  $1  33  per  acre, 
John  Springer,  No.  11,  $100  6],  Daniel  Wilcoxon, 
No.  13,  $17  6],  Col.  Masterson,  No.  14,  $11,  &c, 
Col.  Masterson,  No.  54,  $2  26  per  acre ;  and  proved 
by  one  Sessums,  that  he  was  appointed  Clerk  of  the 
sale  by  said  Carmack,  and  that  he  had  kept  that 
memorandum,  and  it  was  in  his  handwriting,  togeth- 
er with  said  Sessum's  account  of  the  bid  by  the  de- 
fendant at  said  sale." 

The  court  refused  to  permit  the  paper  to  be  read 
to  the  jury,  or  to  suffer  any  parol  evidence  to  be  in- 
troduced to  support  the  declaration. 

The  counsel  for  the  plaintiffs  has  contended,  that 
this  was  a  sufficient  memorandum,  within  the  sta- 
tute, when  explained,  as  it  might  well  be,  and  that 
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the  clerk  of  the  sale  must  be  considered  as  an  agent 
for  both  parties. 

It  is  not  intended  to  question  those  cases  in  wfyich 
an  auctioneer  has  been  determined  to  be  the  agent 
of  both  the  contracting  parties,  but  it  is  believed  the 
doctrine  has  never  been  carried  further  than  this. — 
In  Coles  vs.  Trecothick?  it  was  determined  that  an»9ve8.234 
auctioneer's  clerk  can  not,  without  a  special  authori- 
ty, act  as  agent  for  h&  employers,  so  as  to  satisfy  the 
words  of  the  statute.  Here  the  .memorandum  was 
not  made  by  the  auctioneer,  but  by  a  clerk  appoint- 
ed by  one  of  the  plaintiffs:  he  certainly  cannot  be 
considered  more  entitled  to  the  character  of  an  agent 
for  the  defendant  than  he  would  have  been  if  ap- 
pointed by  the  auctioneer. 

But  the  memorandum  itself  is  without  sufficient 
certainty.  Even  admitting  it  to  contain,  in  seme  in-  , 
stances,  statements  of  the  numbers  of  lots  sold,  the 
price  sold  for,  and  the  purchasers,  there  is  no  certain 
mode  of  ascertaining  who  was  the  purchaser  of  the 
different  lots,  nor  whether  the  defendant  purchased 
the  lots  immediately  preceding  or  succeeding  his 
name.  There  are  not  even  punctuations  made  in 
the  memorandum,  to  aid  in  arriving  at  a  conclusion; 
and  to  many  of 'the  numbers  and  prices  no  names 
are  annexed,  so  that  reliance  has,  at  last,  to  be  pla- 
ced almost  exclusively  on  the  parol  testimony  of 
Sessums. 

The  case  of  Hinde  vs.  Whitehduse  and  Galan,  was 
somewhat  similar  to  this,  though  there,  the  memo- 
randum was  more  clear  and  distinct  than  the  one 
before  us.  At  the  time  of  the  sale,  the  auctioneer's 
printed  catalogue  was  before  him,  and  he  wrote  down 
in  the  same  line  with  the  lot  purchased,  the  name 


4Jg  CASES  DETERMINED 


CARMACK,  et  al.  VS.  MASTERSON. 


of  the  highest  bidder,  or  purchaser,  and  the  price 
bid.  Lord  Ellenborough,  in  delivering  the  opinion 
of  the  court,  says,  "supposing  the  auctioneer,  or  bro- 
loer  for  sale,  to  be  the  agent  of  both  parties,  the  ques- 
tion then  is,  has  he  made  a  memorandum  of  the  bar- 
gain in  this  case?  And  it  appears  to  me  he  has  not.  The 
minute  made  on  the  catalogue  of  sale,  which  is  not 
annexed  to  the  conditions  of  sale,  nor  has  any  in- 
ternal reference  thereto,  by  'context  or  the  like,  is  a 
mere  memorandum  of  the  name  of  a  person,  whom, 
perhaps,  we  may  intend  to  be  the  purchaser;  and  of 
the  quantity  and  price  of  the  goods,  which  we  may, 
perhaps,  on  the  foot  of  such  memorandum,  also  in- 
tend to  have  been  sold  to  the  person  so  named  in 
the  catalogue.  But  in  treating  it  as  such  memoran- 
dum throughout,  we  must  intend  also,  (contrary  to 
the  fact,)  that  the  goods  were  sold  for  ready  money." 

This  reasoning  applies  with  two  fold  force  to  the 
case  before  us.  It  does  not  appear  that  there  were 
any  conditions  of  sale,  nor  is  there  any  thing  to  aid 
this  naked  and  unsatisfactory-  paper. 

The  judgment  must  be  affirmed. 
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BUltDINE'S  Ex'w  versus  MALTBII2. 

1.  Chancery  will  not  interpose  in  favor  of  one  creditor  against  a 
judgment  at  law,  acquired  by  another  creditor,  by  superior 
diligence;  where  the  former  has  actual  or  constructive  notice; 
and  has  omitted  to  avail  himself  of  the  Opportunity  of  secur- 
ing his  debt. 

• 

This  was  a  bill  in  Chancery,  filed  in  the  Circuit 
court  of  Madison  county,  tg  enjoin  a  judgment  sub- 
sisting in  that  court,  in  favor  of  the  plaintiffs  in  error. 
The  facts  of  the  case,  as  presented  by  the  record, 
were,  that  one  Tilford,  being  indebted  to  Maltbie, 
the  complainant  below,  he  placed  in  the  hands  of 
one  Lewis,  the  attorney  of  Maltbie,  a  note  drawn  by 
one  Chunn,  as  collateral  security.  After  judgment 
on  the  note,  for  the  benefit  of  Tilford,  Burdine's  ex- 
ecutors, having  a  judgment  against  Tilford,  had  pro- 
cess of  garnishment  issued  against  Chunn;  whereup- 
on, the  amount  of  his  note,  on  his  answer,  he  hav- 
ing no  notice  of  the  transfer  to  Maltbie,  was  condemn- 
ed to  the  judgment  against  Tilford.,  Lewis,  the  at- 
torney of  Maltbie,  was  present  at  the  rendition  of  the 
judgment  against  Chunn,  but  did  not  appear  to  have 
used  any  effort  to  interpose  and  protect  the  interests 
of  Maltbie.  Maltbie,  to  enjoin  the  collection  of  this 
judgment,  filed  his  bill,  and  on  final  hearing,  obtain- 
ed a  dfecree  in  his  favor. 

Craighead,  for  complainant — Hopkins,  contra. 

Lipscomb,  C.  J. — This  cause  is  brought  before 

us,  for  the  purpose  of  reversing  the  decree  of  the  court 

of  chancery,  for  the  county  of  Madison,  rendered  by 

'  Judge  Perry,  on  a  bill  filed  by  the  present  defendant, 

as  complainant,  against  the  plaintiffs  in  error. 

vol.  3.  53 
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The  material  facts,  as  collected  from  the  biil,  an- 
swer and  testimony,  are  these — That  one  John  H. 
Lewis,  having  in  his  handstor  collection,  a  bill  drawn 
by  .the  complainant,  for  about  eleven  hundred  dol- 
lars, which  had  been  protested,  the  complainant,  for 
the  purpose  of  securing  the  payment  of  the  bill,  pro- 
^  cured  one  John  W.  Tilford,  who  was  then  greatly 
indebted  to  complainant,  to  place  sundry  notes  due 
to  him,  Tilford,  in  the  hands  of  Lewis,  with  instruc- 
tions to  the  said  Lewis,  to  apply  the  proceeds,  when 
collected,  towards  the  discharge  of  the  bill :  that, 
among  others,  was  one  on  Wm.  R.  Chunn,  one  of  the 
defendants;  that  Lewis  caused  suit  to  be  brought  on 
the  note  against  Chunn,  in  the  name  of  Tilford,  and 
and  proceeded  to  judgment  against  him:  that  the  ex- 
ecutors of  Burdine,  to  whom  Tilford  was  indebted, 
sued  out  a  summons  of  garnishment  against  Chunn, 
to  answer,  on  oath,  as  to  his  indebtedness  to  Tilford. 
Chunn,  on  the  return  of  the  garnishment,  answered, 
that  he  was  indebted  the  amount  of  the  judgment; 
that,  in  a  conversation  with  Tilford,  he  was  told  that 
the  note  had  been  placed  in  the  hands  of  one,  Lewis, 
with  others,  and  that  he  w?ould  make  an  arrangement 
about  it.  This  was  after  the  commencement  of  suit, 
and  before  the  garnishment.  On  this  return,  the 
Circuit  court  awarded  a  judgment  of  condemna- 
tion of  the  debt,  to  the  use  of  the  executors  of  Bur- 
.  dine.  Lewis  admits,  in  his  testimony,  that  he  was 
in  court  when  the  judgment  was  rendered.  Tilford 
is  insolvent.  This  bill  was  filed  to  enjoin  the  execu- 
tors of  Burdine,  from  collecting  the  amount  of  the 
judgment  of  condemnation,  in  their  favor,  against 
Chunn  ;  and  an  injunction  was  granted.  It  was  sub- 
sequently dissolved,  after  the  coming  in  of  the  aa- 
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swer  of  the  executors,  and -they  collected  tbe  money, 
on  filing  a  refunding  bond,  as  required  by  statute. 
On  the  final  hearing,  the  chancellor  rendered  a  de- 
cree in  favor  of  the  complainant,  against  the  execu- 
tors of  Burdine,  for  the  amount  they  had  collected, 
and  decreed  that  they  should  pay  cost. 

This  decree  is  now  sought  to  be  reversed. 

It  is  argued  that  the  complainant  has  shown  no 
superior  equity,  to  entitle  him  to  call  on  the  court  of 
chancery,  to  deprive  Burdine's  executors  of  pm  ad- 
vantage they  had  acquired  at  law. 

On  the  part  of  the  complainant  it  is  urged,  that 
it  would  be  defeating  the  object  of  the  trust  if  the 
money  due  from  Chunn,  should  it  be  appropriated 
to  any  other  purpose  than  the  payment  of  the  com- 
plainant; that  the  complainant's  equity  was  comr 
plete  in  the  fund,  from  the  time  the  note  was  placed 
in  Lewis's  hands  for  collection,  with  directions  to 
apply  it  td"  the  credit  of  the  complainant. 

It  is  not  disputed  that  Tilford  had  a  right  to  pre- 
fer one  credijpr  to  another;  and  if  he  had  made  an 
assignment  of  the  debt  due  from  Chunn,  to  Mallbie, 
suit  could  have  been  maintained  in  the  name  of  the 
assignee,  and  there  never  would  have  been  a  ques- 
tion raised  as  to"  whose  credit  the  proceeds  of  the 
note  should  be  applied.  Both  Maltbie,  the  com- 
plainant, and  Burdine's  executors  had  equity  against 
a  fund  due  from  Tilford's  debtor,  and  if  there  had 
been  no  preference,  it  would  have  been  awarded  to 
the  party  who  exercised  the  most  diligence  in  the 
pursuit  of  his  rights.  If  Maltbie  had  interposed 
his  equity,  or  made  it  known,  at  any  time  before  the 
legal  right  of  Burdine's  executors  had  been  fixed  on 
the  fund,  by  the  judgment  of  condemnation,  his  right 
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would  have^been  preferred,  and  the  object  for  which 
the  note  had  been  placed  in  the  hands  of  Lewis, 
would  not  have  been  defeated.  But,  although  it 
was  known  to  Lqwis,  he  did  not  interpose,  as  he 
ought  to  have  done.  He  should  have  protected  the 
interest  of  Maltbie,  and,  if  the  court  of  law  was  in- 
adequate to  grant  him  relief,  he  should  have  resorted 
to  chancery.  We  must  consider  Maltbie  as  affected 
by  the  notice  of  Lewis;  but  I  am  not  prepared  to 
say,  that,  if  he  had  not  have  had  notice, -neither  posi- 
tive nor  constructive,  that  it  would  have  changed  the 
result,  after  the  final  a'ction  of  the  court  of  law,,  on 
the  fund  in  the  hands  of  Chunn ;  but  his  having  no- 
tice, makes  the  case  stronger  against  him. 

In  Eaton  vs.  Patterson  and  Hmchman,  the  equity 
was  asserted  and  the  aid  of  the  court  of  chancery  in- 
voked to  enforce  it,  before  the  final  action  of  the 
court  of  law,  on  the  garnishmeut.  That  case  can, 
therefore,  be  no  authority  in  support  of  the  doctrine 
.  in  this  case.  As  little  aid  can  be  drawn  from  Lucas 
•28i«w378 vs-  Atrvood  et  al*  In  that  ca$e  Lucas  was  the  first 
to  resort  to  the  only  tribunal  that  could  dispose  of 
an  equitable  fund;  for  the  satisfaction  of  his  debt,  k 
was  ruled  by  the  court,  that  his  Superior  diligence 
entitled  him  to  the  preference. 

In  this  case,  after  a  judgment  in  their  favor,  both 
equity  and  law  was  in  favor  of  the  executors  of  Bur- 
dine;  they  had  used  superior  diligence,  whilst  Malt- 
bie was  faulty  in  not  making  known  and  asserting 
his  equity.  We  believe,  therefore,  that  chancery 
should  leave  the  advantage  where  the  law  had  pla- 
ced it,  and  not  take  the  right  from  the  plaintiffs  in* 
error,  after  it  had  been  matured  into  a  judgment  at Jaw. 

The  decree,  for  these  reasons,  must  be  reversed 
and  bill  dismissed,  at  the  cost  of  the  complainant. 
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SARTItf  and  ROGERS  versus.  WEIR  &  CO. 

1.  Under  the  attachment  laws  of  1807  and  1812,*  scirefacias  is 
the  proper  remedy  on  the  bond  for  the  replevy  of  property  at- 
tached. 

2.  In  a  proceeding  by  scire  facias,  on  a  replevy  bond  in  attach- 
ment, a  discontinuance  may  be  entered  against  the  obligors, 
not  served  with  process;  and  judgment  had  against  the  rest. 

3.  A  plea  to  a  suit  on  a  replevy  bond,  given  in  attachment,  that 
the  property  attached  and  replevied,  did  not  belong  to  the  de- 
fendant in  attachment,  but  to  a  stranger,  who  seized  it;  is  bad, 
on  demurrer. - 

4.  Amendments  to  proceedings  by  scire  facias,  issued  on  the  re-' 
plevy  bond  in  attachment,  may  be  legally  made,  by  reference 
to  the  bond,  and  to  the  judgment  of  record. 

5.  Where  it  appears,  that  a  plea  ofnon  est  factum  has  been  filed 
to  a  scire  facias,  in  reference  to  a  defect  in  the  description  of 
the  bond,  sued  on,  which  defect  is,  afterwards,  amended;  it  is* 
no  *error,  to  disregard  such    plea,  and   enter  judgment,  for 
want  of  plea. 

6.  A  replevy  bond,  taken  under  the  attachment  laws  of  this  State, 
assimilates,  in  its  nature,  to  a  bail  bond,  and  the  officer  who 
takes  it  should  be  the  obligee  therein. 

7.  A  replevy  bond  in  attachment,  must  be  assigned,  by  indorse- 
ment, to  the  plaintiff  in  attachment,  as  required  in  cases  of 
bail  bonds,  before  such  plaintiff  can  maintain  an  action  there- 
on, in  his  own  name. 

In  error,  from  the  County  court  of  Tuskaloosa. 

This  was  a  proceeding  by  scire  facias,  on  a  reple- 
vy bond,  taken  in  attachment,  and  conditioned  for  the 
return  of  the  property. attached. 

The  attachment  was  sued  out,  by  the  defendants 
in  error,  against  the  estate  of  one   Littleton  Busby, 


*The  attachment  laws  now  in  force  contain  substantially  the  provisions 
of  the  acta  of  1807  and  '12,  or  are  only  re-enactments  of  those  statutes;  and, 
the  decision  of  this  case  is  applicable  to  the  laws  now  existing. — See  Aikin's 
Digest,  page  37. 
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an  absconding  debtor,  as  was  alleged  ;  and  was  re 
pie  vied  by  Christian  Busby,  who  gave  bond  to  the 
sheriff,  as  required  by  the  statute,  with  the  plaintiffs 
in  error,  as  sureties.  After  judgment  against  the 
defendant  in  attachment,  and  //.  fa.  returned  nulla 
bona,  a  scire  facias  was  issued  against  the  obligors 
in  the  bond;  which,  not  having  been  served  on  the 
principal,  was  discontinued,  as  to  her,  and  judgment 
prayed,  against  the  sureties. 

The  defendants  below,  filed  a  plea  of  non  est  fac- 
tum, which  was  intended  to  refer  to  a  defective  des- 
cription, in  the  scire  facias,  of  the  bond ;  and  issue 
was  joined.  The  court  after  issue,  permitted  an 
amendment  of  the  scire  facias;  and,  subsequently, 
rendered  judgment  in  favor  of  the  plaintiffs  in  the 
attachment. 

The  proceeding  by  scire  facias,  as  appeared  of 
record,  had  been  instituted  in  the  name  of  the  plain- 
tiffs below;  but  the  bond  was  made  payable  to  the 
sheriff,  and  contained  no  assignment  to  the  plain- 
tiffs. 

It  further  appeared,  that  the  defendants  had  plead, 
specially,  that  the  property  attached,  was  not  of  the 
estate  of  Littleton  Busby,  but,  of  another,  who  had 
taken  the  same,  into  his  custody. 

The  court  below,  sustained  a  demurrer  to  these 
pleas — which,  with  other  assignments  got  decided 
on,  brought  the  case,  on  error,  into  this  court. 

Ellis,  for  plaintiff— Stewart,  contra. 

Taylor,  J. — From  the  record,  it  appears,  that  the 
defendants  in  error,  had  sued  out  a  writ  of  attach- 
ment, against  Littleton  Busby,  which  was  levied  or 
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some  corrt,  and  other  property ;  that  the  property  . 
was  afterwards  replevied  by  one  Christian  Busby, 
.who  gave  bond  to  the  sheriff,  with  the  plaintiffs,  as 
securities,  conditioned,  that  the  said  property  should 
be  produced,  when  required,  ready  to  satisfy  such 
judgment  as  might  be  rendered,  and  should  be  held, 
ready,  to  abide  such  order  as  might  be  made  con- 
cerning the  same,  by  the  court:  or,  in  failure  there- 
of, the  said  Christian  Busby,  should  pay  and  satisfy 
such  judgment  as  might  be  rendered  against  the  said 
Busby  in  said  attachment/'  &c. 

The  suit  was  prosecuted  to  judgment  against  Lit- 
tleton Busby;  and  the  scire  faaas,  in  this  case,  has 
been  sued  out,  against  the  obligor,  in  the  replevy 
bond :  and,  not  having  been  executed  on  Christian 
Busby,  the  suit  has  been  discontinued,  as  to  her,  and 
prosecuted  to  judgment,  against  the  plaintiffs  in  er- 
ror. 

Various  objections  have  been  made,  to  the  pro- 
ceedings below,  all  of  which,  it  is  not  necessary  to 
consider;  but,  such  wiH  be  noticed,  as  are  deemed 
important,  in  settling  the  practice,  on  such  points  as 
have  been  taken. 

The  first  objection,  taken  to  the  proceedings,  is, 
that  the  suit,  on  the  replevy  bond,  could  not  be 
commenced  by  scire  facias. 

The  fourteenth  section  of  the  act  of  1S07,  enti- 
tled, "an  act,  directing  the  method  of  proceeding,  in 
courts  of  common  law  and  equity,  agaiust  absconding 
debtors,  and  other  absent  defendants,"*  provides/Tooi.Dig, 
"  that  it  shall  be  lawful,  for  any  person,  against 
whose  estate  any  attachment  hath  issued,  as  afore- 
said, his,  or  her  attorney,  agent,  or  factor,  at  any 
time,  before  final  judgment  entered,  or  writ  of  inqui- 
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ry  executed,  upon  giving  special  bail,  to  replevy  the 
estate,  so  attached,  and  plead  to  issue,"  &c. 

From  this,  it  appears,  that  the  process  of  attach- 
ment, was  intended,  by  that  act,  to  have  the  same  ef- 
fect, with  a  capias  ad  respondendum,  upon  which  bail 
is  required — that  is,  to  bring  the  defendant  into  court, 
to  answer  the  complaint;  and,  to  secure  the  satisfac- 
tion of  the  judgment,  which  might  be  recovered,  ei- 
ther by  the  sale  of  the  goods,  or  imprisonment  of  the 
_body  of  the  defendant. 

It  is  necessary,  then,  to  ascertain,  what  course  of 
proceeding  is  authorised  against  special  bail,  by  our 
laws.  All  bail,  taken  upon  the  service  of  the  origi- 
nal process,  in  a  suit,  in  this  Slate,  is  special  bail: 
this  is  expressly  declared,  by  act  of  assembly.  In 
England,  the  mode  of  prooeeding  against  special 
bail,  is,  by  scire  facias.  Thenj,  appearance  bail, 
is  discharged  by  the  defendant's  giving  special  bail, 
which  is  done  in  court,  by  recognisance;  and,  as 
this  recognisance  is  of  record,  a  scire  facias  is,  of 
course,  the  proper  remedy,  upon  it. 

It  is  probable,  that  the  same  remedy  would  have 
been  recognised,  upon  a  bail  bond,  in  this  State, 
wiJthout?  any  particular  provision  upon  the  subject. 
However  this  may  be,  we  are  not  left  to  give  the  re- 
medy, by  construction,  as  the  statute  ig  plain  and  ex- 
plicit, on  the  subject. 

The  seventh  section  of  the  act  of  1S07,  entitled, 
»TouLDig."an  act,  concerning  bail,  in  civil  cases,"a  provides, 
"  That  all  bail,  taken  according  to  the  directions  of 
this  act,  shall  be  deemed,  held,  and  taken  as  special 
bail ;  at}d,  as  such,  be  liable  to  the  recovery  of  the 
plaintiff.  But  the  plaintiff  shall  not  proceed  against 
such  bail,  until  execution  hath  been  returned,  that 
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that  the  defendant  is  jiot  to  be  found  in  his  proper 
county,  when  the  plaintiff  may  proceed  against  such 
bail,*  as  is  usual  to  proceed  against  special  bail  in 
other  cases.  And  the  bail  shall  have  liberty  at  any 
time  before  the  return  of  the  first  scire  facias  against 
them  returned  scire  feci}  or  of  the  second  returned 
nihil,  to  render  his  principal  in  discharge  of  the  bail," 
&c.  i 

It  is  evident  that  a  scire  facias  would  have  been 
the  proper  remedy  on  a  bond  to  replevy  the  proper- 
ty, givon  by  the  defendant  to  an  attachment,  under 
the  act  of  1307. 

In  1818,  an  act  was  passed,  entitled  "an  act  for 
the  better  regulation  of  judicial  proceedings,"  the 
tenth  section  of  which  is  in  the  following  words:  ' 

", Whenever  the  property  of  an  absconding  debt- 
or shall  be  attached,  it  shall  not  be  replevied,  unless 
the  security  in  the  replevy  bond  shall  undertake  to 
return  the  specific  property  attached,  or  pay  and 
satisfy  such  judgment  as  may  be  rendered  against 
the  defendant." 

This  act,  it  is  contended,  entirely  changes  the  na- 
ture of  the  bond,  takes  it  out  of  the  operation  of  the 
statute  concerning  bail,  and  leaves  the  party  to  per- 
sue  the  common  law  remedy.-  But  why  should  it 
have  this  effect?  The  bond  is  taken  by  the  sheriff 
in  the  same  way  it  was  previously;  the  only  differ- 
ence is  a  change  in  the  condition,  putting  the  plain- 
tiff in  a  more  advantageous  situation  than  the  one  he 
occupied  before.  It  was  intended  for  the  plaintiffs 
benefit,  and  it  would  be  an  incorrect  construction  to 
determine  that  an  act  having  this  object,  required  a 
more  circuitous  mode  of  proceeding  than  he  was  pre- 
viously entitled  to. 

vol.  3.  01 
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The  dofcndan's  i«i  c/vor,  f^cw-lvo,  mi^ht  well 
proceed  by  scire  facias. 

It  is  next  objected,  that  the  discontinuance  of  the 
suit  as  to  Christian  Bu«by,  operated  a  discontinu- 
ance of  the  whole  action,  as  there  is  no  statute  au- 
thorising a  discontinuance  as  to  one  of  the  parties  to 
a  suit  commenced  by  scire  facias. 

The  objection  of  the.  plaintiffs  in  error  is  under- 
stood to  rest  on  this  ground;  thrvt  to  authorise  the 
proceedings  by  scire  Jar:?:*,  luo  court  must  consider 
the  bond- upon  whi  •.■[».  ii  is  /-Mudi-ii,  a  record,  and 
that  a  plaintiff  cannot  discontinue  as  to  one  of  the 
defendants,  when  a  record  is  the  foundation  of  the 
action. 

The  statute  declares,  in  substance,  "  that  when 
any  suit  is  brought  against  t\Vo  or  more  obligors,  &c. 
to  any  bond,  &c,  and  process  shall  not  be  executed 
upon  one  or  more  of  such  obligors,  &c.  the  plaintiff 
may-  discontinue  as  to  such  as  are  not  served  with 
process, and  proceed  to  jiiM^YHh*.  gainst  the  others/7 

This  proceeding  is  certainly  upon  a  bond]  it  is  so 
styled  in  the  act  which  authorises  it  to  be  taken; 
bail  are  required  to  enter  into  bond;  and,  because  a 
new  remedy  is  authorised,  it,  cannot  change  the  na- 
%  ture  of  the  instrument,  although  that  bond  may  have 
the  character  of  a  record. 

The  court,  therefore,  did  right  in  discontinuing 
as. to  the  defendant,  upon  whom  service  of  process 
had  not  been  perfected,  and  proceeding  against  the 
others. 

It  is  next  objected  that  there  was  error  in  sustain- 
ing the  demurrer  to  the  second  and  third  pleas. 

These  pleas  alleged  that  the  property  levied  up- 
on, did.  not  belong  to  Littleton  Busby,  the  defendant 
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to  the  attachment,  but  to  a  third  oerson^who  took  it 
into  his  possession,  by  which  means  the  plaintiffs 
were  prevented  from  having  it  forthcoming  to  answer 
the  judgment  of  the  court. 

The  defence  attempted  to  be  .set  up  in  these  pleas 
is  surely  not  a  good  one.  The  plaintiffs  are  estop- 
ed  by  their  bond,  from  contesting  the  right  of  the 
defendant  in  the  attachment  to  the  property.  m  They 
had  undertaken  t«  have  it  forthcoming ;  it  was  their 
duty  to  comply  with  their  obligation,  and  leave  it  to 
the  plaintiff  in  the  attachment  and  the  claimant  of 
the  property  to  litigate  their  rights;  not  ^to  take  it. 
out  of  the  possession  of  the  plaintiff  to  the  attach- 
ment, and  put  it  into  that  of  an  adverse  claimant, 
and  thus  excuse  themselves  for  a  breach  of  their 
covenant. 

The  order  permitting  the  amendment  is  next  as- 
signed as  erroneous. 

As  respects  the  time  at  which  an  amendment  may 
be  permitted,  it  is  a  matter  of  discretion  with  the 
court,  if  it  can  authorise  it  at  all.  The  time  at  which 
it  was  permitted,  in  this  instance,  therefore,  cannot 
render  the  act  illegal.  But  it  is  insisted  there  was 
nothing  to  amend  by. 

The  sheriff  is  required  to  return  the  bail  bond,  (to 
which  replevy  bonds,  we  have  seen,  are  assimilated,) 
into  the  office  of  the  clerk  of  the  court,  with  the  writ. 
It  follows,  that  he  is  bound,  to  make  return  of  the  reple- 
vy bond— although,  it  may,  sometimes  be  executed,, 
after  the  writ  of  aUachmcjt  hag  been  returned. — 
He  must  make  return  of  it,  to  v!,e  proper  ofiioc,  to 
be  filed,  with  the  jv.pcfs  in  :he  ^'iuse.  The  clerk, 
necessarily,  has  the  bund  before  him,  when  he  issues 
the  scire  facias,  together  with  the  judgment,  and  pro- 
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ceedings  in  the  attachment.  If  he  makes  a  mistake, 
in  reciting  any  of  them,  the  bond,  &c.  are  there,  by 
which  to  amend.     This  constituted  no  error. 

It  is,  also,  assigned,  as  error,  that  judgment  was 
rendered,  for  want  of  a  plea,  when  there  was  a  plea 
filed,  and  undisposed  of,  upon  which  issue  had  been 
joined. 

It  appears,  that  the  plea  of  non  est  factum,  was 
filed,  and  an  issue  made  up,  thereon,  subsequent  to  . 
which,  the  court  permitted  that  part*  of  the  scire  fa- 
cias  which  contained  the  description  of  the  bond,  to 
be  amended,  as  to' the  date  of  the  bond.  This 
amendment  was  made  after  the  jury  was  sworn,  and 
the  objection  made  to  the  bond,  intended  to  be  taken 
under  the  plea,  which  was  the  error,  in  the  recital  of 
the  date. 

The  plea  afforded  no  answer  to  the  amended  scire 
facias,  although  the  plaintiffs  in  error  might  be  wil- 
ling to  make  affidavit  to  a  plea  of  non  est  factum,  to 
the  bond,  described  in  the  original  scire  facias — yet, 
it  is  not  to  be  presumed,  they  wished  that  affidavit 
to  be  applied  to  a  bond,  altogether  different  to  the  one, 
they  had  sworn  was  not  executed  by  them.  But,  if 
they  had  been  willing  to  do  so,  this  is  not  a  matter  to 
be  left  to  inference.  It*  is  a  self-evident  fact,  that  the 
affidavit  was  not  made,  in  relation  to  the  bond;  de- 
scribed, in  tfie  amended  scire  facias;  that  the  plea 
does  not  deny  the  execution  of  that  bond,  by  the  de- 
fendants— and,  therefore,  is  no  answer  to  the  action. 
Therefore,  the  Circuit  court  did  not  err,  in  render- 
ing judgment,  for  want  of  a  plea. 

The  last  objection  which  will  be  noticed,  is  that, 
there  was  no  assignment  of  the  replevy  bond,  to  the 
defendants  in  error. 
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It  appears,  thai  t ! i o  bond  was  executed  to  the  she- 
riff. The  statute  does  not  prescribe,  to  whom  it  shall 
be  executed;  but,  as  it  is  a  substitute  for  the  bail 
bond,  and,  to  be  governed  by  the  same  rules,  which 
are  applicable  to  that,  it  should  be  made  payable,  to 
the  same  person.  There  is,  however,  no  direct  pro- 
vision, in  this  respect,  in  regard  to  the  bail  bond,  it- 
self; but,  the  inference  is  irresistable,  that  it  is  to  be 
taken  to  the  sheriff. 

It  is  required  *by  the  second  section  of  the  act  of 
1807,  "concerning'  bail,  in  civil  cases,"  thatthe  she- 
riff shall  take  the  bail  bond,  and  return  it,  with  the 
writ;  and,  the  third  section  declares,  "that  all  bail 
bonds,  returned  to  any  of  the  said  courts,  shall  be 
assigned,  by  the  sheriff,  or  other  officer,  returning 
the  same,  by  indorsement  thereon,  in  the  form  fol- 
lowing, to  wit :      "  I,  A.  B.,  sheriff  of  the  county  of 

,  do  hereby  assign  the    within   obligation  and 

condition,  to  O.  D.  his  executors  and  administrators, 
to  be  sued  for,  according  to  the  statute,  in  such  cases, 
made  and  provided."  The  indorsement  must  be 
made  by  the  obligee,  for  it  to  vest  in  the  assignee, 
the  right  to  sue  in  his  own  name. 

.  Under  the  construction,  previously  given  to  the 
laws,  regulatiug  replevy  bonds,  it  results,  that  this 
provision,  relative  to  bail  bonds,  is  applicable  to  them; 
and,  that  it  is  the  duty  of  the  sheriff,  to  make  the  in- 
dorsement on  them,  which  would  vest  the  legal  interest 
in  the  plaintiff  in  the  attachment.  Without  such  an 
assignment,  it  is  evident,  that  the  party  interested, 
could  not  maintain  a  scire  facias,  on  a  bail  bond — 
and  it  is  equally  so,  that  he  cannot,  on  a  replevy 
bond. 


430  CASES  DETERMINED 


SARTIN  and  ROGERS  V8.  WEIR  &  CO. 


It  is  said,  it  is  hard  to -reverse  the  judgment,  on 
this  ground,  yhen  every  thing  would  be  effected, 
without  the  indorsement,  that  could  be  with  it.  This 
may  be  true — but  the  rules  of  law  must  be  complied 
with.  The  defendant  in  error  certainly  had  no  le- 
gal right  to  the  bond,  without  assignment :  if  the 
scire  facias  had  been  in  the  name  of  the  sheriff,  for 
the  use  of  the  defendant  in  error,  it  would  'have  pre- 
sented a  different  question. 

It  would  be  a  hardship,  to  non-suit  a  plaintiff,  or 
reverse  his  judgment,  who  had  sued  in  his  own 
name,  upon  an  instrument,  transferred  to  him,  by 
delivery ;  yet,  it  would  have  to  he  done :  and,  in  this 
case,  the  same  rule  must  prevail. 

Because  the  legal  interest  in  the  bond  is  not  vest- 
.  ed  in  the  defendant  in  error,  the  judgment  must  be 
reversed. 
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WADE  versus  KILLOUGg. 

1.  The  want  of  a  plea  or  demurrer  in  a  record,  the  import  of 
which  is  therein  shown,  will  be  supplied  in  this  court,  by^  in- 
tendment, wherever  parties  appear  to  have  been  in  court, 
and  a  regular  trial  had — no  exception  to  their  absence  being 
taken  below. 

2.  Where  a  vendee  of  real  estate  executes  a  note  in  considera- 
tion of  the  purchase  money,  and  receives  a  bondibr  title  from 
the  vendor,  with  possession,  he  cannot  resist  a  recovery  upon 
the  note,  on  the  ground  of  the  want  of  title  in  the  vendor;  no 
fraud  being  imputed  or  rescission  claimed;  and  no  effort  made 
to  place  the  vendor  in  statu  quo,  by  a  return  of  the  premises. 

i 

David  Killough  declared  in  debt,  in  Jefferson  Cir- 
cuit court  against  Reuben  Wade,  on  a  promissory 
note,  payable  25th  December,  1S28.  The  defen- 
dant plead,  first,  the  general  issue;  second,  a  special 
plea,  averring  that  the  said  note  had  been  given  in 
consideration  of  real  estate,  and  that  said  Killough 
piossessed  no  title  threto;  insisting  generally  on  a  fail- 
ure of  consideration. 

The  record  showed  a  judgment  on  demurrer  to  the 
second  plea;  and  a  subsequent  judgment  on  the  ver- 
dict of  a  jury,  for  the  plaintiff,  upon  the  defence  of 
failure  of  consideration.   ' 

A  bill  of  exceptions  taken  in  the  progress  of  the 
trial,  disclosed,  that  the  defendant,  in  defence  to  a 
recovery  upon  the  note,  produced  evidence  to  shew- 
that  the  said  note  had  been  executed  in  considera- 
tion of  certain  lands  sold"  to  the  defendant  by  the  plain- 
tiff, and  Allen  and  George  Killough ;  that  the  latter 
had  executed  a  bond,  stipulating  for  titles  to  the  lands 
so  purchased,  on  or  before  the  25th  day  of  December, 
1828,  and  that  certain  of  the  lands  were  of  the  es- 
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tate  of  Isaac  Killough,  who,  at  the  time  of  said  sale, 
was  of  non  age. 

It  was  also  in  proof  that  the  said  plaintiff  had  ten- 
dered a  deed  to  the  defendant,  which  he  had  refused 
to  accept ;  orvthc  ground,  chiefly,  that  it  contained  no 
sufficient  relinquishment  of  the  dower- of  the  plain- 
tiff's, and  Isaac  Killough's  wives :  and,  further,  that 
a  suit  on  the  bond  for  titles  was,  then  pending. 

It  also  appeared,  in   evidence,  that  the  defendant 

had  received  possession  of  the  land;  and,  had  not 

*  been  disturbed  therein :'  also,  that  he  had  made  no 

offer  to  relinquish  possession,  or  cancel  the  contract 

of  sale. 

On  this  state  of  facts,  the  court  was  asked  to,  in- 
struct the  jury — 

1st.  That,  if  the  plaintiff  and  his  co-obligors,  had 
not  such  title  as  they  had  agreed,  at  the  time  of  the 
sale,  to  convey,  the  defendant  was  entitled  to  a  ver- 
dict. ' 

2d.  That,  if  the  plaintiff  and  David  and  Isaac 
Killough,  had  not  such  title  as  the  defendant  had 
agreed  to  purchase,  at  the  time  of  suit  brought,  and 
could  not  make  such  title,  the  plaintiff  could  not  re- 
cover. 

3d.  That,  if  the  title  tendered,  was  not  that  con- 
tracted to  be  furnished,  the  plaintiff  could  not  re- 
cover. 

4th.  That,  if  the  plaintiff,  and  his  co-obligors,  had 
not,  at  the  time  of  trial,  such  title  as  they  had  agreed 
to  convey,  and  the  defendant  to  accept;  the  defend- 
ant must  have  a  verdict. 

The  court  below  refused  to  give  the  jury  these 
instruction's,  on  the  ground,  that  the  defendant  was 
bound,  before  he  became  entitled  to  his. defence,  to 


JANUARY  TERM,  1833.  433 


WADE  V8.  KILLOUGH. 


place  the  plaintiff  in  statu  quo;  or  shew,  that  it  was 
not  practicable  for  the  vendors  to  effect  the  title. 

All  these  matters  were  excepted  to,  and  assigned 
for  error,  in  this  court. 

Shortridge  and  Peck,  for  the  plaintiff. 
Ellis,  contra. 

Saffold,  J. — The  assignments  of  error,  may  be 
embraced  in  two,  as  follow  : 

1st.  That -the  court  rendered  judgment,  for  the 
plaintiff  below,  as  on  demurrer^  when  there  was  no 
demurrer  filed. 

2d.  The  court,  (if  one  be  intended,)  erred,  in 
overruling  the  demurrer,  and,  in  refusing  to  charge 
the  jury,  as  requested  ;  and,  in  deciding,  that  it  was 
necessary,  for  the  defendant  below,  to  place  the  plain- 
tiff in  statu  quo,  before  he  could  resist  the  payment 
of  the  note. 

First.  The  plaintiff  in  error,  relies  on  the  decision 
of  this  court  in  the  case  of  Old  vs.  Seargent*  in  sup-.|S;ew>rt 
port  of  his  first  assignment.         •  37,  - 

It  is  true,  the  court,  there  held,  that  a  judgment 
for  the  plaintiff,  as  on  demurrer  tolas  declaration, 
when  the  record  showed  no  demurrer,  or  other  issue, 
was  erroneous.  Were  we  disposed  to  be  governed 
by  that  decision,  this  case  is  slightly  different  from 
that,  in  as  much  as  this  decision  was  in  overruling  a 
plea,  wheu  the  record  contained  another  plea,  on 
which  the  same  defence  could  have  been,  and  was 
attempted  to  be  made.  This  circumstance  precludes 
the  idea,  that  the  defendant  below  was  injured,  in 
his  defence,  by  having  his  second  plea  overruled. — 
It  also  strengthens  the  presumption,  that  the  plea 

vol.  3.  55 
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was  treated,  by  the  court,  and  both  parties,  as  though 
the  demurrer  had  regularly  been  filed — waiving  the 
formality  of  doing  so :  or,  that  it  was,  in  fact,  filed, 
and  has  been  misplaced.  Had  the  fact  been  other- 
wise, the  party  aggrieved,  had  a  right,  and  it  may 
be  presumed,  would  have  exercised  it,  to  insert  this 
matter,  with  the  other,  in  his  bill  of  exceptions. 

The  rule  of  practice,  by  which  we  have  professed 
to  be  governed  for  some  years,  has  been,  regardless 
of  the  former  decisions,  that,  where  the  parties  ap- 
pear to  have  been  present  in  court,  and  a  regular 
trial  has  been  had,  except  that  a  plea  or  demurrer  is 
wanting,  in  the  chain  of  pleading,  (the  import  of 
which  is  sufficiently  indicated  by  the  record,)  we 
will  supply  the  defect,  by  intendment.  We  will  pre- 
sume, unless  exception  be  taken,  that  the  absent  link 
has  been  misplaced ;  or,  that  the  insertion  of  it  was 
waived  by  the  express  or  implied  consent  of  the  par- 
ties; and,  that  the  trial  was,  as  though  it  had  been 
regularly  filed.     Such  was  our  qourse,  in  Castleber- 

'SS^lW  vs-  Puree.* 

fcater.  Secondly.  The  second  assignment  depends  on  the 

question,  whether,  from  the  facts  disclosed,  either  by 
the  special  plea,  or  by  the  evidence  received  on  the 
trial,  there  was,  in  legal  contemplation,  a  failure  of 
the  consideration  of  the  note  sued  on  ?  Or,  was  the 
execution  of  a  good  and  sufficient  title  to  the  land 
in  question,  a  condition  precedent  to  the  plaintiff's 
right  of  action  ? 

No  fraud  is  imputed  to  Killough,  the  plaintiff  be- 
low, nor  is  it  denied,  but  that  he  placed  Wade  in 
possession  of  the  land  according  to  the  contract,  and 
that  he  has  enjoyed  the  peaceable  possession  ever 
since.     It  is  also  conceded,  that  the  three  Killoughs, 
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at  the  time  of  the  contract,  executed  their  joint  and 
several  bond,  to  Wade,  binding  themselves  in  an  ade- 
.  quate  penalty,  to  secure  him  a  good  and  sufficient 
titte  to  the  premises,  on  or  before  a  certain  day  :  nor 
is  there  any  objection,  (if  that  could  be  material,)  as 
to  the  ability  of  the  obligors,  to  respond  in  damages, 
for  any  breach  of  the  contract,  on  their  part.  It  is 
not  pretended,  there  has  been  any  rescission  of  the 
contract,  or  offer  of  it  made ;"  but  the  contrary  wish 
is  avowed  by  the  vendee. 

But,  it  is  contended,-  that,  in  as  much  as,  by  the 
terms  of  the  contract,  the  purchase  money  was  to 
have  been  paid,  and  the  good  and  sufficient  title 
made  on  the  same  day ;  and,  the  title  was  not  made 
then,  or  at  any  time,  before  the  commencement  of  this 
suit ;  on  the  contrary,  that  the  obligors  in  the  title 
bond,  were  incapable  of  making  the  titles,  this  action 
can  not  be  sustained. — That  there  has  been  a  failure 
of  consideration  of  the  note,  by  the  failure  to  exe- 
cute the  doed,  or  offer  to  do  so,  which  was  a  condi-% 
tion  precedent. 

The  learned  counsel,  however,  who  were  interest- 
ed in  maintaining  this  position,  with  all  their  re- 
search, have  been  unable  to  produce  authority  to 
sustain4  them,  in  applying  the  principle  to  a  case 
like  this,  where  a  promissory  note  has  been  given 
for  the  purchase  money,  and  a  separate  bond  taken, 
to  secure  the  title — especially  where  the  vendee  has 
'received,  and  continued  to  enjoy  the  possession  and 
profits  of  the  premises. 

If  the  contract  can  be  viewed  in  the  same  light,  as 
if  a  consolidated  agreement  had  been  entered  into, 
fcy  which  one  was  to  pay  the  price,  and,  on  the  same 
day,  the  other  was  bound  to  make  the  title,  the  au- 
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thorities  cited  by  the  counsel,  would  afford  plausibili- 
ty to  the  defence  relied  on,  below,  that  performance 
was  a  condition  precedent  to  the  right  of  action,  by 
either. 

■iQjohn.R  The  case  of  Jones  vs.  Gardner,*  was  an  agreement 
for  a  farm  of  land,  sold  at  one  thousand  eight  hun- 
dred and  twenty  dollars,  payable  by  instalments.-— 
The  vendee  was  to  have  possession,  (and,  in  fact,  re- 
ceived the  same,)  before  the  maturity  of  the  first  in- 
stalment. Whenever  he  should  receive  a  good  and 
sufficient  deed,  and  which  was  to  be  made  on  pay- 
ment of.  the  first/  instalment,  he  was  to  give  a 
bond  and  mortgage,  to  secure  the  balance  of  the  pur- 
chase money.  The  parties  mutually  bound  them- 
selves to  each  other,  in  the"  forfeiture  of  one  thou- 
sand dollars,  for  the  fulfilment  of  the  contract. — ' 
The  court  held  the  covenants  to  be  dependent,  and 
that  the  delivery  of  the  deed,  and  the  payment  of 
the  money  were  concurrent  acts,  and  that  a  compli- 
ance, on  the  part  of  the  vendor,  required,  not  only 
the  execution  of  a  proper  deed  from  himself;  but, 
that  it  must  also  contain  a  relinquishment  of  his 
wife's  dower,  according  to  the  solemnities  required 
by  law.— That  "  the  title,  meant  the  legal  estate  in 
fee,  free  and  clear  of  all  valid  claims,  liens  and  incum- 
brances, whatever." 

,    '  That  case,  however  was  materially  different  from 

the  one  under  consideration,  in  this,  that,  at  the  time 
appointed  for  the  payment  of  the  first  instalment, 
and  the  execution  of  the  title,  (and  on  the  latter  be- 
ing done,)  the  state  of  the  contract  was  to  be  varied, 
by  the  execution  of  the  bond  and  mortgage,  for  the 
amount  of  the  purchase  money,  in  lieu  of  the  mu- 
tual agreement,  to  forfeit  to  each  other  the  sum  men- 
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tioned.  But,  the  court  ascribed  to*  the  stipulation, 
for  a  good  and  sufficient  title,  all  the  virtue  contend- 
ed for,  on  this  occasion. 

4  The  distinction  contended  for  between  "a  good  and 
sufficient  title/'  and  "a  good  warrantee  deed  of  con- 
veyance," as  well  as  the  doctrine  of  dependent 
covenants,  is  also  sustained  by  the  case  of  Parker  vs. 
Parmefo.*  There,  the  plaintiff  had  covenanted,  that  .20  John, 
on  receiving  from  the  defendant  the  consideration130 
agreed  on,  for  a  lot  of  land,  on  a  certain  day,  he  would 
execute  to  the  latter,  his  heirs  and  assigns,  a  good 
warrantee  deed  of  conveyance  of  the  land.  In  an 
action  for  a  breach  of  the  covenant  of  the  defendants, 
the  court  .held  that  the  covenants  were  dependant; 
that  the  words  "a  good  warranted  deed  of  convey- 
ance," referred  to  the  instrument  6f  conveyance  on- 
ly, and  not  to  the  title ;  that  a  plea,  therefore,  that 
the  plaintiff  was  not  siezed,  &c,  or  that  he  had  no 
titie,  was  not  good,  or  sufficient,  in  avoidance  of  the 
action.  But  a  plea  that  the  plaintiff  did  not,  at  the 
time  agreed,  nor  at  any  time  since,  tender  or  offer  to 
execute  a  deed  of  the  kind  contracted,  was  a  good 
bar;  for  in  such  case  the  vendor  cannot  maintain  an 
action  for  the  purchase  money,  without  having  exe- 
cuted, or  actually  tendered  a  conveyance.  Many 
other  cases  might  be  noticed  from  the  same  State 
tending  to  the  same  result ;  as  also  the  authority  of 
Chancellor  Kent  in  his  character  of  commentator. — 
But  it  will  be  observed  that  few,  if  any  of  them,  go 
to  the  extent,  to  treat  a  contract  precisely  such  as 
this,  supposing  it  to  have  been  embraced  in  the  same 
instrument,  as  one  containing  dependent  covenants. 
They  clearly  indicated  the  intention  of  the  parties  that 
there  mutual  performance  should  be  concurrent  acts ; 
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the  dependence  or  independence  of  covenants  is  to  be 
collected  in  all  cases  from  the  evident  sense  and  mean- 
ing of  the  parties. 

One  of  the  strongest  cases  cited  by  the  plaintiff 
in  error  in  his  favor,  is  that  of  Glazebrook  vs.  Wood- 
365*  **  raw*  The  plaintiff  had  covenanted,  by  articles  of 
agreement  under  seal,  to  sell  to  the  defendant  a  school 
house,  &c.  and  to  convey  the  same  to  him  on  or  be- 
fore the  first  of  August,  1797,  thereby  transferring, 
not  only  his  right,  title  and  interest  in  the  ground 
and  building,  but  to  surrender  to  him  the  pupils  he 
then  had,  so  far  as  in  him  lay,  <^c.  and  to  deliver  up 
the  possession  to  him  in  June  1796;  and  in  consider- 
ation thereof,  the  defendant  covenanted  to  pay  the 
plaintiff  £120  on  the"  said  1st  of  August,  1797. — 
The  court  (King's  Bench)  held  that  the  covenant 
to  conVey,  and  that  for  the  payment  of  the  money, 
were  dependent  covenants  and  that  the  plaintiff  could 
not  maintain  an  action  for  the.  money;  without  aver- 
ing  that  he  had  conveyed  or  tendered  a  conveyance. 
The  Judges  gave  their  opinions  seriatum.  Ejsnyon, 
Ch.  J.,  in  the  course  of  his  remarks,  said,  the  gene- 
ral rule  governing  all  such  contracts  is,  "  that  every 
man's  agreement  is  to  be  performed  according  to 'his 
intent,  as  far  as  that  is  to  be  collected  from  the  par- 
ticular instrument."  Grose,  J.  says,  "the  plaintiff 
covenanted  to  convey,  on  or  before  the  first  of  Au- 
gust, 1797,  though  the  defendant  was  to  be  put  in 
possession  before ;  and  the  reason  why  the  convey- 
ance was  not  to  be  executed  before  is  obvious,  be- 
cause that  was  the  day  on  which  the  money  was  to 
be  paid.  Then,  what  is  the  true  justice  of  this  case 
and  the  evident  meaning  of  the  parties?  It  is  plain 
by  this,  that  the  execution  of  the  conveyance  and  the 
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payment  of  the  money  should  be  concurrent  acts; 
and  even  the  payment  of  the  interest  was  to  be  defer- 
ed  until  the  first  of  August,  though  it  was  to  run 
from  the  first  of  January  preceding."  Again,  he 
says,  "  the  intention  of  the  parties  is,  or  is  affirmed 
to  be,  the  governing  principle  of  all  the  late  deter- 
minations." Lawrence,  J.,  says,  '-whether  one  pro- 
mise be  the  consideration  of  another,  or  whether  the 
performance  and  not  the  mere  promise  be  the  con- 
sideration, must  be  gathered  from,  and  depends  en- 
tirely upon,  the  words  and  nature  of  the  agreement." 
That  "whatever  the  form  of  the  words  may  be,  if  we 
can  collect  from  the  face  of  the  instrument  that  the 
whole  was  to  be  performed  by  the  plaintiff,  before 
the  money  was  to  be  paid,  nothing  short  of  perform- 
ance of  the  whole,  can  enable  him  to  sustain*his  ac- 
tion for  the  money."  It  will  be  observed  that  in  the 
case  last  referred  to,  neither  the  title  in  fee,  nor  a 
general  warrantee  deed,  was  agreed  to  be  made;  that 
the  conveyance  was  to  be  in  the  nature  of  a  quit 
claim  to  the  premises  and  an  assignment  of  his  good 
will  in  the  school.  There  was  no  security  given  by 
the  vendor  for  his  compliance  with  the  contract. — 
Therefore,  the  nature  of  the  contract  was  essentially 
different  from  the  one   under  consideration.     (See*iSaun.R. 

320 

note  to  the  case  of  Pordage  vs.  Cole.*) 

The  case  of  Cassell  vs.  Cook,h  is,  also,  much  relied  hesearg.dk 
upon,  by  the  plaintiff  in  error.  That  also  was  found- Rawle  268 
ed  upon  articles  of  agreement,  by  which  the  plain- 
tiff agreed  to  sell  a  tract  of  land,  to  the  defendant, 
who  was  to  pay  one  third  of  the  purchase  money, 
on  a  certain  day,  on  which,  also,  a  good  title  was  to 
be  given  to  him,  free  from  all  incumbrances — and, 
the  remaining  two-thirds,  by  instalments. 
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The  defendant  went  into  possession,  but  the  first 
payment  not  being  completed,  on  the  day  agreed  on, 
no  conveyance  was  made  or  tendered  by  the  plaintiff. 
The  defendant  subsequetly  made  several  payments, 
on  account  of  the  first  instalment,  which  was  never 
fully  paid.  Some  time  afterwards,  the  plaintiff  tender 
ed  a  deed  to  the  defendant,  who  refused  to  accept  it,  on 
the  ground  that  it  was  too  late.  The  court  held,  that, 
in  an  action  for  the  purchase  money,  the  defen- 
dant could  not  give  in  evidence,  damages  sustained 
by  him,  in  consequence  of  the  plaintiff's  being  un- 
able or  unwilling  to  give  him  a  title  at  the  day. 

Th$  opinion  of  the  Supreme  court,  delivered  by 
Justice  Duncan,  (inter  alia ,)  says,  "the  contract  is 
partly  executed,  and  when  a  title  can  be  made,  it  is 
mainly  executed  by  the  vendee,  by  possession  deli- 
livered,  and  uninterrupted  enjoyment.  "  And,  if  it 
were  altogether  executory,  the  tender  of  the  convey- 
ance and  payment  of  the  money,  were  concomitant 
acts.  There  is  no  priority  in  the  order  of  time. — 
The  covenants  are  dependent. — The  one  is  not  oblig- 
ed to  convey,  without  payment  of  the  purchase  mo- 
ney :  the  other  is  not  bound  to  pay,  unless  convey- 
ance be  made:  and,  before  either  could  complain  of 
damages,  from  non-performance  by  the  other,  he 
should  put  himself  in  an  attitude  to  demand  it." 

In  that  case,  the  conveyance  was  adjudged  to  have 
been  made  in  due  time  and  form,  except,  that  there 
was  no  sufficient  relinquishment  of  the  wife's  claim 
of  dower.  The  court  further  remarks — "  the  action 
is  an  action  at  law,  for  the  recovery  of  the  money 
due  on  the  contract,  by  the  medium  of  a  penalty; 
and  before  the  plaintiff  could  demandthis  money, 
or  sue  for  the  penalty,  (which  was  one  hundred  thou- 
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sand  dollars,)  or  for  the  money  due,  in  an  action  of 
covenant,  it  behoved  him  to  tender  a  good  and  suffi- 
cient covenant.  It  is  different  from  a  debt  on  a 
bond,  which  is  of  itself,  at  law,  a  consideration;  and 
where  the  obligor  must  go  into  equity,  for  relief,  if 
the  consideration  has  failed,  or  the  contract  has  not 
been  complied  with.  The  court  said,  however,  that  if 
the  vendee  means  to  insist  on  the  proper  time,  he 
should,  immediately  when  the  time  has  elapsed,  in- 
sist on  the  repayment  of  his  money,  and  offer  to  sur- 
render the  possession ;  but,  very  different  was  the 
course  taken  in  that  case. 

It  is  worthy  of  notice,  in  all  these  cases,  that  the 
contracts  were  by  articles  of  agreement:  that  the 
one  instrument  showed  the  entire  contract — it  was 
alike  the  evidence  of  both ;  and  afforded  all  the  indem- 
nity provided  for  either. — That  in  neither  of  the  cases, 
did  the  original  contract  place  the  vendee  in  posses- 
sion of  a  separate  bond,  with  or  without  security, 
for  the  titles ;  nor,  of  a  deed,  with  the  covenants  of 
indemnity  ;  nor  did  they  place  the  vendor  in  posses- 
sion of  any  negotiable  or  assignable  security  for  the 
consideration  money,  or  other  evidence  of  it — except 
the  articles,  themselves,  which  also  exhibited  on  their 
face,  his  concurrent  obtigation  to  perform. 

Besides,  in  the  cases  referred  to,  the  courts  have 
laid  stress  on  the  fact,  that  the  same  instrument  show- 
ed on  its  face,  the  dependence  of  one  stipulation  on 
the  other,  as  the  inducement  or  consideration.  They 
have  made  but  slight  allusions  to  contracts  of  the 
different  nature,  such  as  these ;  and,  so  far,  and  so 
far  as  they  have,  they  intimate  the  difference,  in  the 
legal  effect,  as  respects  the  dependence,  or  indepen- 
dence of  the  covenants  or  liabilities, 
vol  3.  56 
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Several  authorities  have,  also,  been  cited,  on  the 
part  of  the  defendant  in  error,  with  a  view  to  sus- 
tain the  decision  of  the  court  below.  Among  others, 
*6Bin159  the  case  of  Obermyer  vs.  Nichols.9'  Nichols  brought 
an  action  of  covenant,  charging  as  a  breach,  the  non- 
payment of  rent.  The  ground  of  action  was  arti-  , 
cles  of  „  an  agreement,  by  which  Nichols  leased  to 
Obermyer,  a  grist-mill,  dwelling  house,  &c.  for  four 
years  in  consideration  of  an  annual  rent,  which  Ober- 
myer covenanted  to  pay.  Nichols,  by  the  same  ar- 
ticles, covenanted  to  build  an  addition  to  the  dwel- 
ling house,  and  to  make  other  improvements  on  the 
premises,  between  the  13th  March,  when  the  arti- 
cles were  executed,  and  the  July  following.  The 
possession  was  delivered,  according  to  the  agreement, . 
in  April,  of  the  same  year,  to  Obermyer,  who  con- 
tinued to  use  and  occupy  the  same.  The  Supreme 
court  held,  it  was  not  necessary,  the  plaintiff  should 
have  averred  or  proved  the  performance  of  the  cove- 
nant, to  build  and  improve,  on  his  part.  They  sus- 
tained the  charge  given  to  the  jury,  by  the  court  be- 
low— "that  the  defendant  having  enjoyed  the  mill 
and  premises,  all  the  other  covenants,  on  the  part  of 
the  plaintiff,  were  minor  and  subordinate,  and  not 
going  to  the  essence  of  the  contract,  nor  to  the 
whole  of  the  consideration,  so  as  to  defeat  the  rent, 
in  toto  " — that,  if  any  of  them  were  not  performed, 
the  jury  might  allow  a  discount,  in  proportion  to  the 
failure,  out  of  the  rent,  that  would  otherwise  have 
been  due. 

It  would  appear,  from  this  examination  of  that 
case,  that  the  intention  of  the  parties,  that  the  co- 
venants or  stipulations  should  be  mutual  and  inde- 
pendent, was  not  so  evident  as  in  this. 
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The  rules  and  (directions  laid  down  by  Chitty,  in 
his  treatise  on  pleading,*- by  which  to  determine  the.j  ch.  pi. 
character  of  covenants,  whether  dependent,  or  inde-313'14, 
pendent,  refer  mainly  to  the  intention  of  the  parties, 
indicated  by  the  instrument,  as  those  that  must  go- 
vern the  construction.  His  fifth  rule  appears  most 
favorable  to  the  positions  assumed  by  the  plaintiff  in 
error.  It  is  there  said,  that  "  where  two  acts  are  to 
be  done  at  the  same  time—as,  where  A  covenants,  or 
agrees  to  convey  an  estate,  or  to  deliver  goods  to  B, 
on  a  named  day,  or  generally ;  and,  in  consideration 
thereof,  B  covenants  to  pay  a  sum  of  money,  on  the 
same  day,  or  generally— neither  can  maintain  an  ac- 
tion, without  shewing  performance  of,  or  an  offer  to 
perform,  or,  at  least  a  readiness  to  perform,  on  his 
part— though  it  is  not  certain,  which  of  them  was 
obliged  to  do  the  first  act:  and,  this  rule  particular- 
ly applies  to  contracts  of  sale." 

But  the  language  of  his  third  rule  is  this,  that 
"where  the  plaintiffs  covenant,  or  stipulation,  con- 
stituted only  a  part  of  the  consideration  of  the  de- 
fendant's contract,  and  the  defendant  has  actually  re- 
ceived a  partial  benefit,  and  the  breach  on  the  part 
of  the  plaintiff  can  be  compensated  in  damages;  an 
action  may  be  maintained  against  the  defendant, 
without  averring  performance  on  the  part  of  the  plain- 
tiff." 

Would  not  this  rule  attach  sufficient  importance 
to  the  prior  possession,  and  continued  enjoyment  of 
the  profits,  to  create  the  partial  benefit,  indicating  the 
independence  of  the  stipulations;  especially  when  it 
is  considered  that  the  vendee  has  a  bond  with  secu- 
rity for  his  indemnity,  and  that  he  gave  his  note  for 
the  purchase  money,  which  may  have  passed  into 
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other  hands,  long  before  any  objection  to  the  pay- 
ment could  have  been  suggested.  It  may  also  be 
seen  that  Chitty's  rules,  referred  to,  are  intended  to 
be  applied  more  particularly,  if  net  exclusively,  to 
contracts  in  the  form  of  artioies  of  agreement,  where 
the  one  instrument  discloses  the  reciprocal  obligations 
of  the  parties.  This  is  the  form  of  ^mract  which 
the  natural  course  of  business  has  usually  appropriat- 
ed to  conditional  contracts,  or  dependent  covenants. 
The  form  and  manner  of  'consummating  this  con- 
tract has  been  that  which  is  most  usual  for  the  op- 

•4Lit.252PositePurP°se- 

In  the  case  of  Mason  vs.  Chambers,*  the  courf  of 

Kentucky  recognised  as  a  sound  general  rule,  "that 
where  the  contract  is  entire,  and  the  performance  of 
one  side  constitutes  the  whole  consideration  of  the 
performance  on  the  other,  if  one  side  is  to  perform  a 
small  part  first,  however  small,  it  is  evident  that  he 
meant  to  waive  the  security  of  retaining  his  own  per- 
formance, and  rest  upon  his  action.''  They  also  said 
"it  is  better  for  a  court  of  law  to  reject  a  defence, 
which  would  only  tangle  and  embarrass,  rather  than 
settle  the  whole  controversy,  and  leave  to  the  Chan- 
cellor to  redress  the  plaintiff  in  error,  if  he  is  in  dan- 
ger of  getting  no  title,  after  he  pays  his  money." — 
The  facts  of  that  case  were  different  from  these,  but 
it  is  sufficient  to  say  the  action  was  articles  of  agree- 
ment for  the  sale  and  purchase  of  land,  containing, 
as  the  court  held,  independent  covenants;  and  was 
brought  by  the  vendor  for  the  consideration  agreed 
on.  In  this  Case  no  resort  to  chancery  is  supposed 
necessary,  as  the  bond  and  security,  is  presumed  to 
afford  adequate  remedy  at  law.  The  case  of  Young 
t5ib.247  vs.  Tripktt,b  if  we  are  to  regard  it  as  authority,  fully 
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sustains  the  positions  assumed  by  the  counsel  for  the 
defendant  in  error.  In  that  case  there  is  no  impu- 
tation of  fraud ;  but  the  vendor  of  land  sued  for  the 
purchase  money  before*  he  had  made  title,  or  deliver- 
ed possession,  as  contracted.  Judge  Mills,  in  deliv- 
ering the  opinion  of  the  Court,  said,  "  in  cases  of  ex- 
ecutory contracts  for  land,  where  one  party  holds  the 
notes  for  the  purchase  money,  and  the  other  a  bond 
for  the  conveyance,  this  court  has  invariably  refused  to 
permit  a  failure  of  consideration  to  be  pleaded  by  the 
purchaser  to  the  notes  for  the  purchase  money ;"  be- 
cause the  purchaser  has  his  counter  contract,  on  which 
he  can  make  the  vend<?r  liable,  and  the  vendor  would 
still  remain  liable,  if  the  defence  was  allowed,  as 
well  ast before ;  and  therefore  his  liability  was  a  suf- 
ficient consideration.  There,  the  defence  was  more 
plausible  than  here,  inasmuch  as  that  vendee  had  not 
received  the  possession  or  enjoyed  any  benefit  frem 
the  contract.  But  it  is  insisted  in  argument,  that 
we  should  not  regard  that  decision  as  a  sound  expo- 
sition of  the  law.  Whether  the  principles  declared 
were  applicable  to  the  peculiar  facts  of  that  case  or 
not,  we  think  they  may  well  be  applied  to  the  cir- 
cumstances Of  this.a  »C.onCon. 

As  previously  intimated,  the  defence  insisted  on,^!^ 
against  this  note,  is  peculiar.  It  does  not  claim  a 
rescission  of  the  contract.  The  vendee  has  received 
a  partial  benefit  from  the  possession  and  profits  of 
the  land,  and  there  has  been  no  attempt  to  place  the 
vendor  in  statu  quo;  not  even  an  offer  to  return  the 
premises. 

Could  this  defence  prevail,  the  defendant  in  error 
would  stand  in  an  awkward  dilemma.  He  will  have 
sold  a  valuable  tract  of  land,  supposed  to  be  worth 
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$1875,  been  out  of  possession  for  four  or  five  years, 
given  bond  and  security  for  the  title,  taken  a  note  for 
the  purchase  money,  has  sued  on  the  note  and  failed 
of  a  recovery,  in  a  trial  on  the  merits.  At  the  same 
time  his  title  bond  is  out,  there  is  no  imputation  of 
fraud  or  insufficiency  of  his  security,  nor  any  legal 
means  of  regaining  the  possession  and  use  of  hispro- 
perty.  Such  a  defence  is  disallowed  by  the  pmici- 
ples  of  decision  in  all  the  cases  referred  to;  and  se- 

•1  Stewart r  .    .  7 

490—2  ib.  veral. previous  decisions  of  this  court.. 

449—3  S't        T.  .  .  ,         ,  - 

4|Porter92  it  is  considered  unnecessary  to  examine  separate- 
ly, the  objections  as  to  the  failure  of  the  considera- 
tion of  the  note.  It  was  urged  only  as  a  consequence  of 
the  non-performance  of  the  alleged  condition  precedent 
— there  was  no  averment  in  the  plea,  or  evidence  of- 
fered on  the  trial,  of  loss  or  injury,  constituting  a  par- 
tial failure  of  consideration,  from  the  delay  in  making 
titles.  Under  our  opinion,  as  expressed,  that  the  stipu- 
lations are  mutual  and  independent;  this  objection  falls 
of  course. 

I  have  also  declined  taking  any  special  notice  of 
the  tender  of  the  deed,  after  the  suit  was  brought,  or 
the  alleged  incapacity  of  one  of  the  proprietors  of  the 
land,  and  his  wife,  to  convey  or  relinguish  their  in- 
terest in  due  time,  or  of  the  legality  of  their  trans- 
fers since.  The  offer  of  title  is  not  now  insisted  on 
in  support  of  the  right  to  recover,  and  is  not  conceiv- 
ed to  affect  the  merits  of  the  controversy. 

From  a  view  of  all  the  facts,  the  court  are  unan- 
imous in  affirming  the  judgment. 
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GILLESPIE  ct  al.  versus  SOMERVILLE. 

1.  The  authority  given  to  the  circuit  and  county  courts,  in  re- 
lation to  the  allotment  of  dower,  is  not  exclusive  of  the  pow- 
er of  chancery,  to  determine,  whether  the  husband  held  an 
estate  of  which  the  wife  is  dowable. 
•2.  Although  a  widow,  in  this  State  is  to  be  endowed  of  lands,  held 
by  her  deceased  husband,  both  under  legal  and  equitable  ti- 
tles, yet,  it  must  be  a  perfect  equity;  and  the  right  of  dower 
does  not  extend  to  a  mere  naked  equity. 

3.  Where  a  man  purchases  land  from  government,  on  the 
credit  system;  or  from  commissioners  of  a  town,  taking  a 
certificate  or  bond,  for  titles,  when  the  purchase  money  should 
be  paid;  and  dies,  without  completing  payment  therefor,  his 
widow  is  not  entitled  to  dower,  in  the  lands  so  purchased. 

In  error  from  Franklin  Circuit  court. 

Alexander  Somerviile  filed  a  bill  in  Chancery, 
against  Catherine  Gillespie,  setting  out,  that,  in  Ja- 
nuary, 1823,  and,  for  some  time  previous,  he  was 
the  co-partner  of  Robert  Gillespie,  the  husband  of 
Catharine,  in  the  business  of  merchandising :  that 
the  said  Somerviile  and  Gillespie,  about  that  period 
agreed,  mutually,  to  dissolve  their  connection ;  and, 
thereupon,  stated  their  accounts,  whereby  Gillespie 
was  found  indebted,  in  a  considerable  sum.  That, 
in  order  to  settle  and  liquidate  the  amount  thus  de- 
clared against  him,  Gillespie  agreed  to  relinquish  to 
Somerviile,  (and  did  put  him  in  possession,)  all  his 
right,  title  and  interest  in  and  to  certain  lots,  lying  in 
the  town  of  Russelville,  and  which  had  been  sold 
by  the  commissioners  of  that  town,  to  Gillespie. — 
The  title  of  Gillespie,  (as  was  alleged  in  the  bill,)  to 
these  lots,  was  only  an  equitable  interest,  the  com- 
missioners having  given  to  Gillespie,  a  bond,  stipu- 
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lating  for  the  execution  of  titles,  when  the  purchase 
money  should  be  paid. 

The  bill  further  set  out,  that  Gillespie  had  exe- 
cuted to  the  complainant,  bond  for  titles,  and  in  pur- 
suance thereof,  had  subsequently  made  titles  to  a 
portion  of  the  lots.  That  afterwards  Gillespie  left 
the  State  and  died ;  that  his  widow  had  filed  a  pe- 
tition in  the  cpunty  court  of  Franklin,  (which  was 
transferred  to  the  circuit  court,)  and  that  a  decree 
had  been  rendered  by  that  court  alloting  to  the  widow 
her  dower  in  the  real  estate,  mentioned  in  the  bill  as 
having  been  sold  to  the  complainant,  by  Gillespie  in 
his  lifetime.  The  bill  did  not  disclose  whether  Gil- 
lespie had  or  not  paid  for  the  lots  in  question ;  but 
insisted  that  Gillespie  held  in  them  only  an  equitable 
estate;  and  prayed  relief,  &c. 

The  Chancellor  granted  an  injunction  restraining 
all  proceedings;  and  Catherine  Gillespie  filed  an  an- 
swer, not  denying  the  contract,  but  insisting  that 
Sonierville  had  not  performed  his  part  thereof.  Al- 
so, relying  on  the  facts  that  Somerville  had  received 
from  her  no  relinquishment  of  dower,  and  that  he 
had  litigated  her  right  to  dower  in  the  proceedings 
before  the  circuit  court;  and  which  she  insisted  were 
conclusive. 

The  Chancellor  in  rendering  a  final  decree  in  the 
cause,  perpetually  enjoined  the  proceedings  on  the 
allotment  of  dower  to  the  widow,  and  appointed  a 
commissioner  to  make  titles  to  Somerville. 

This  decree  was  the  cause  assigned  in  error,  for 
reversal. 

W.  B.  Martin  and  P.  Martin,  for  plaintiff—  Hop- 
Jcins,  contra. 
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Lipscomb,  C.  J.' — Tins  cause  was  commenced  by 
an  original  bill,  filed  by  the  defendant  in  error,  against 
Catharine  W.  Gillespie,  and  the  heirs  of  Robert  Gil- 
lespie. 

The  facts  material  to  this  investigation,  as  they  ap- 
pear from  the  bill,  answer  and  exhibits  are  these — 

Th6  complainant  and  Robert  Gillespie,  the  hus- 
band of  Catharine  W.,  had  been,  for  some  time,  en- 
gaged as  copartners  in  merchandise,  in  the  town  of 
Russelville.  That  Gillespie  was  greatly  in  arrears 
and  indebted  to  the  firm.  That,  on  the  10th  Janu- 
ary, 1823,  they  agreed  on  the  basis  of  a  dissolution 
of  the  firm,  to  be  completed  and  go  into  effect,  on 
the  first  of  March,  ensuing.  That,  it  was  agreed, 
that  Gillespie  should  convey  to  the  complainant,  cer- 
tain town  lots,  in  the  town  of  Russelville ;  for  which 
lots  the  said  Gillespie  held  the  obligation  or  agree- 
ment of  the  commissioners  of  the  town  of  Russel- 
ville, to  make  him  titles,  so  soon  as  he  should  make 
payment  therefor.  That,  in  pursuance  of  the  basis 
agreed  on,  the  co-partnership  was  dissolved,  on  the 
1st  of  March,  and  Gillespie  then  covenanted,  to  make 
good  and  complete  titles  to  the  lots  that  had  been 
mentioned  in  the  basis- of  the  agreement,  previously 
entered  into,  as  soon  as  the  commissioners  of  the 
town  of  Russelville  were  prepared  to  make  titles ; 
and  the  complainant  was  then  put  into  the  possession 
of  the  lots. 

On  the  24th  January,  1824,  the  commissioners  of 
the  town  of  Russelville,  made  a  deed  for  the  lots  in 
question,  to  Gillespie,  who,  some  time  afterwards, 
executed  a  deed  to  the  complainant,  for  a  part  of  the 
lots,  and  died. 
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After  his  death,  his  widow  filed  her  petition  in  the 
county  court,  for  her  dower,  in  all  of  the  lots.  This 
petition,  by  consent  of  parties,  was,  afterwards,  trans- 
ferred to  the  circuit  court  of  Franklin  county;  in 
which  court,  an  order  was  made,  allowing,  and  set- 
ting apart  her  dower,  in  all  the  lots,  claimed  by  the 
complainant,  under  the  purchase  from  her  husband. 

This  bill  was  filed,  to  enjoin  the  order  of  the 
circuit  court,  allowing  the  dower;  and  to  compel  the 
heirs  to  convey  the  lots,  which  had  not  been  included 
in  the  deeds,  made  by  their  ancestor. 

The  answer  of  Mrs.  Gillespie,  dofcs  not  deny  the 
allegations  of  the  bill,  as  to  ;he  contract  made  be- 
tween her  deceased  husband,  and  the  complainant. — 
But,  avers,  that  the  complainant  had  never  complied 
with  his  covenants  with  her  husband ;  and,  that  she 
had  never  relinquished  her  dower.  She  insists  that 
the  order  of  the  circuit  court,  allowing  her  dower, 
was  made  by  a  court  of  competent  jurisdiction,  to 
decide  on  her  rights:  and,  that  the  complainant  had 
an  opportunity,  and  did  resist  her  claim  of  dower,  in 
that  court. 

She  insists  on  the  conclusiveness  of  that  judgment, 
as  having  fully  adjudicated  the  question,  between 
herself  and  the  complainant. 

There  were  mapy  other  matters,  connected  with 
the  bill  and  answer :  but,  as  they  are  not  material, 
in  disposing  of  thfe  question  of  the  widow's  right  of 
dower,  they  have  not  been  noticed,  in  the  preceding 
analysis  of  facts. 

There  are  two  material  points,  to  be  investigated, 
and  decided,  by  this  court :  the  .first,  is,  has  this  court 
jurisdiction? — and,  the  second,  was  the  estate  of  the 
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deceased  husband,  in  the  land,  sufficient   to  entitle 
his  widow  to  dower? 

On  the  first  point,  it  was  argued,  by  the  counsel 
for  the  plaintiffs  in  error,  that,  as  the  circuit  court 
had  full  cognizance  of  the  matter,  and,  in  fact,  did 
fully  hear  and  determine  the  same  objection^  now- 
urged,  that  its  judgment  ought  to  be  conclusive. — 
That,  the  Chancellor,  in  entertaining  the  bill,  exer- 
cised appellate,  rather'  than  original  jurisdiction,  in 
this  case. 

If  the  court  of  law  was  fully  capable  of  adjudi- 
cating the  rights  of  the  parties,  and,  did,  in  fact,  ad- 
judidate  on  the  merits  of  the  parties  to  this  suit,  as 
was  argued,  there  certainly  could  be  no  propriety,  in 
a  court  of  chancery  disturbing,  and  reviewing  that 
judgment. 

But,  it  is  denied,  that  a  court  of  law  was  compe- 
tent to  dispose  of  the  question  of  dower,  in  this  case. 
It  is  said,  that  the  matter  is  too  complex  for  the  rules 
of  law. — And  that,  as  the  legal  title  was  in  the  de- 
ceased husband,  a  court  of  law  would  be  compelled, 
from  its  incapacity  to  take  cognizance  of  the  com- 
plainant's equitable  title,  to  acknowledge  the  widow's 
right  of  dower.  The  last  argument  is  worthy  of 
consideration ;  and,  if  it  is  sound,  must  b0  deci- 
sive. 

Matters  of  trust  are  peculiarly  cognizable  in  a 
court  of  chancery — whether  the  trust  be  express  or 
implied.  For,  equity  will  raise  an  implied  trust, 
for  the  purpose  of  enforcing  the  obligations  of  jus- 
tice, when  no  trust  has  been  expressly  created.  And 
this  is  one  of  the  most  distinguished  attributes  of 
chancery  jurisdiction.  By  the  exercise  of  this  pow- 
er, the  Chancellor  can  probe  the  consciences  of  men, 
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ascertain  the  true  -character  of  their  transactions, 
and  consider  that,  as  done,  that  should  have  been 
done. 

In  this  way,if  a  particular  fund  is  placed  by  one  man 
in  the  hands  of  another,  for  the  purpose  of  making- 
an  investment,  and  a  purchase  should  be  made,  by 
the  person  entrusted  with  the  fund,  in  his  own  name, 
instead  of  that  of  his  principal,  equity  will  raise  a 
trust,  and  hold  the  purchaser  as  trustee,Tor  the  bene- 
fit of  the  party,  who  had  placed  the  fund  in  his 
hands. 

So,  loo,  if  a  valid  contract,  for  the  sale  of  lands, 
has  been  made,  after  the  payment  of  the  purchase 
money,  equity  will  hold  the  vendor  to  be  a  trustee 
for  the  vendee. 

If  it  be  true,  that  the  equitable  title  and  the  legal 
title,  in  the  lands  out  of  which  dower  was  claimed, 
in  this  case,  was  severed,  and,  that  the  legal  title, 
alone  was  in  the  husband,  whilst  the  equitable  title 
was  in  the  complainant,  it  would  seem  to  afford  a 
good  ground,  for  the  interposition  of  a  court  of  equi- 
ty; and,  it  may  be  well  questioned,  whether  a  court 
of  law  could  aflford  to  the  complainant  a  proper  re- 
medy. 
■Toui.Dig.  By  our  statute,11  the  widow  may  prosecute  her  pe- 
tition, for  dower,  in  either  the  county,  or  the  circuit 
court.  The  statute  provides  no  specific  mode  of  con- 
testing the  title  of  the  husband,  to  the  land,  in  which 
dower  is  claimed,  and  sought  to  be  set  apart.  And, 
I  apprehend,  that  if  there  was  a  prima  facie  title 
shown  in  the  husband,  a  court  of  law  would  award 
dower.  But,  it  could  not  prejudice  the  claim  of 
others,  whether  such  claim  was  in  law  or  equity. — 
If  there  was  a  paramount  title,  in  another,  and  -the 
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equitable  title  had  never  been  in  the  husband,  dur- 
ing coverture,  dower  would  be  ousted. 

Sufficient  has  been  said,  to  sustain  the  jurisdiction 
of  chancery ;  and  the  subject  we  have  just  touched 
on,  will  be  further  investigated,  in  the  examination 
of- the  second  point  presented,  to  which  we  will  now 
proceed. 

Was  the  estate  of  the  husband,  iu  the  land  in 
question,  such  as  to  entitle  his  widow  to  dower,  in 
it? 

A  tenant  in  dower,  at  common  law,  is  thus  defined, 
by  Littleton:  "When  a  man  is  seized  of  lands  or  te- 
nements, in  fee  simple,  fee  tail  general,  or  as  heir 
in  special  tail,  and  taketh  a  wife,  and  dieth,  the  wife, 
after  the  decease  of  her  husband,  shall  be  endowed 
of  the  third  part  of  such  lands  and  tenements,  as 
were  her  husband's  at  any  time  during  coverture.,,a  «?°j5efBLit 

By  this  definition  of  dower,  at  common  law,  it 
will  be  seen,  that  it  could  only  be  carved  out  of  the 
legal  estate,  of  which  the  husband  had  been  seized, 
during  coverture/  She  was  not  entitled  to  dower, 
out  of  an  equitable  estate,  nor  of  an  use.  And  the 
wife  was  often  defeated  of  her  dower,  by  the  hus- 
band being  only  a  cestui  que  use. 

The  statute  of  Henry  VIII,  commonly  called  the 
statute  <)f  uses,  changed  uses  into  legal  estates.  The 
consequence  was,  that  the  widow  became  entitled  to 
dower,  out  of  all  those  estates  that  had  been  con- 
verted into  legal  estates,  by  the  operation  of  the  sta- 
tute. But,  in  England,  even  under  the  statute  of 
uses,  the  right  of  dower  was  never  extended  to  an 
estate,  merely  in  equity.  It  did  not  extend  to  an 
equity  of  redemption,  nor  to  a  trust,  if  the  trust  was 
so  created,  as  to  avoid  the  operation  of  the  statute 
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of  uses.  After  the  redemption  of  the  mortgaged 
premises,  by  the  heir,  the  widow's  right  of  dower 
would  revive,  on  her  paying  her  proportion  of  ihe 
redemption  money. 

This  is  still  believed  to  be  the  rule  of  law  in  Eng- 
land. In  the  United  States,  the  widow's  right  of 
dower  has  received  a  more  liberal  interpretation  : 
and,  an  equity  of  redemption  is  considered  as  a  le- 
gal estate,  and  the  widow  entitled  to  her  dower  in  it. 
This  is  the  rule  in  those  States  where  they  have  no 
MKent'sC  eXpress  statute  on  the  subject.* 

In  this  State,  we  have  a  statute,  for  the  express 
purpose  of  extending  the  widow's  right  of  dower, 
that,  so  far  as  dower  is  concerned,  adopts,  in  sub- 
stance, the  provisions  of  the  English  statute  of  uses. 
The  statute,  referred  to,  provides,  "that,  where  any 
person,  to  whose  use,  or  in  trust  for  whose  benefit, 
another  is  or  shall  be  seized  of  lands,  tenements  or 
hereditaments;  hath,  or  shall  have  such  inheritance 
in  the  use  or  trust,  as  that  if  it  had  been  a  legal  right, 
the  husband  or  wife  of  such  person,  would  thereof 
have  been  entitled  to  courtesy  or  dower,  such  hus- 
band or  wife  shall  have  and  hold,  and,  may,  by  the 
remedy,  proper  in  such  cases,  recover  courtesy  or 
*Toui.Dig.  dower  of  such  lands,  tenements  and  hereditaments.^" 
247  The  construction  given  to  this  statute,  in  Shields 

cMinor'sRVS-  Lyon*  was,  that  it  extended   to  an  equitable  es- 
283         tate.     This  wras  going  farther,  than  the  construction 
given  to  the  English  statute  of  uses  would  justify; 
but,  it  is  in  accordance  with  the  more  liberal  con- 
struction, that  obtains  in  the  United  States. 

Strictly  speaking,  the  statute  would  not  embrace 
a  naked  equity  ;  that  statute  only  converting  uses 
into  legal  estates.     And  uses  were  created  by  deed ; 
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and,  perhaps,  a  rigid  construction  of  our  own  statute, 
would  hot  go  farther; 

The  case  of  Shields  vs.  Lyon,  was  this:  James 
Caller,  in  Ins  life-time,  was  seized  of  a  tract  of  land, 
for 'which  he  held  the  certificate  of  confirmation  of 
the  commissioners  of  the  land  office,  certifying  that 
he  was  entitled  to  a  patent,  from  the  United  States, 
for  the  land  in  question,  under  the  act  of  congress,  of  3d 
March,  1803.  He  died  in  possession  of  the  land, 
without  having  ever  obtained  a  patent  for  the  same. 
After  his  death,  the  land  was  sold  at  sheriff's  sale, 
and  Shields  became  the  purchaser.  Shields  obtain- 
ed a  patent  in  his  own  name,  as  purchaser,  at  the 
sheriff's  sale.  The  widow  of  Caller,  had  her  dow- 
er allotted  and  set  apart,  in  the  land  ;  and  Lyon  held, 
as  her  tenant,  and  successfully  defended,  on  her 
right  of  dower,  against  Shields's  patent.  The  equi- 
table title  was  in  Caller,  but  it  was  not  an  use,  nor  a 
trust  created  by  deed :  by  a  liberal  interpretation, 
however,  such  a  trust  was  implied.  The  equity  was 
complete,  because  there  was  nothing  more  required 
of  Caller,  to  do,  before  the  perfection  of  his  title,  by 
the  reception  of  the  patent :  and,  until  he  received 
it,  the  government  of  the  United  States,  in  the  lan- 
guage of  the  judge  who  delivered  the  opinion,  "would 
be  viewed  as  holding  the  legal  title  for  his  benefit." 

This  construction  of  our  statute,  was  strongly  re- 
sisted, at  the  time  it  was  given ;  but  it  has  been  con- 
sidered as  a  governing  case,  ever  since— and  now,  re- 
ceives the  unqualified  approbation  of  this  court. 

In  Kentucky  the  wife's  right  of  dower  was  ac- 
knowledged and  allowed,  in  a  case  w7here  the  hus- 
band's equity  was  complete ;  but  he  had  sold,  before 
his  legal  title  had  been  perfected. 
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The  facts  of  the  case  were  these,  in  the  year  1784, 
or  1785,  George  Shprtridge  sold  to  William 'Elliott, 
who  had,  before  intermarried  with  one  of  the  appel- 
lees, William  Gallaspie's  settlement  and  pre-emption, 
and  transferred  to  Elliott,  Gallaspie's  bond  for  a  con- 
veyance. In.  January,  17S6,  Elliott  sold  a  part  of 
the  land  to  George  and  Owen  Wynn,  and  executed 
to  them,  his  obligation,  with  a  condition  for  a  con- 
veyance of  the  land,  so  sold  to  them,  clear  of  all  in- 
cumbrances, with  general  warranty,  on  or  before  the* 
1st  of  October  then  next  ensuing. 

In  October,  1787,  Gallaspie  conveyed  the  settle- 
ment and  pre-emption,  to  Elliott,  in  fee  simple,  by 
deed,  duly  enrolled.  Elliott  died,  without  having 
made  a  title  to  the  purchasers,  under  him.  A  bill 
was  filed  against  his  heirs  and  against  his  widow,  to 
compel  a  conveyance.  The  court  decreed  a  convey- 
ance, subject  to  the  widow's  dower  K  from  which  the 
complainant  appealed. 

The  case  was  ably  argued,  by  very  eminent  coun- 
sel, and  it  was.  insisted,  that,  as  Elliott  had  sold  bis 
equity,  before  there  was  any  legal  title  in  himself, 
when  the  title  was  made  to'him,  he  held  it  in  trust, 
for  the  complainants.  But  Chief  Justice  Edwards, 
in  a  very  able  and  luminous  opinion,  for  the  court, 
sustained  the  widow's  right  to  dower — although  the 
estate  of  her  husband,  at  the  time  he  contracted  to 
sell,  was  only  an  equitable  one ;  and,  that  the  wife's 
right  had  attached  to  that  equity,  before  its  convey- 
^din'  ance,  by  covenant,  to  the  complainants.*1 

This,  too,  was  a  case  where  the  equity  was  com- 
plete ;  and,  there  >yas  nothing  for  Elliott  to  do,  to 
entitle  him  to  a  complete  legal  title. 

But,  there  is  to  be  found,  in  the  history  of  land  ti- 
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ties  in  this  country,  an  imperfect  equity,  that,  in  its 
character,  is  sui  generis.  It  is  neither  an  equitable 
title,  as  understood  by  the  books,  nor  is  it  a  legal  ti- 
tle; yet,  it  is  both,  in  an  inchoate  state.  It  is, 
where  land  has  been  sold,  under  the  credit  system, 
by  the  government  of  the  United  States,  and  the 
first  instalment  paid:  a  certificate  of  such  payment 
is  given  to  the  purchaser,  acknowledging,  on  the 
part  of  the  government,  the  sale,  the  payment  made 
of  the  first  instalment,  with  a  declaration,  that  the 
purchaser  shall  be  entitled  to  a^patent,  upon  his  pay- 
ing the  remaining  instalments.  The  purchaser,  here, 
does  not  hold  a  perfect  equity,  until  he  has  paid  for 
the  land ;  and  it  is  not  a  legal  title  complete,  until 
he  receives  a  patent. 

The  opinio/i  of  the  court  in  the  case  of  Shields  vs. 
Lyon,  was  express,  "  that  a  patent  was  clearly  con- 
templated, (by  the  act  of  congress,)  as  the  consum- 
mation of  the  legal  title.  The  certificate  is  assigna- 
ble,  and  the  patent  will  issue  in  the  name  of  the  as- 
signee :  if  it  has  been  assigned  before  full  payment, 
it  would  seem  the  wife  of  the  first  purchaser  woi>ld 
not  be  entitled  to  dower  in  the  land,  because,  the 
equitable  estaie  had  never  vested  in  her  husband,  as 
a  complete  equity. 

If  there  has  been  an  agreement  to  convey,  founded 
on  a  sufficient  consideration,  before  a  complete  equi- 
table title  had  vested,  and  the  legal  title  should  af- 
terwards vest  in  the  vendor,  equity  would  hold  him 
to  be  a  trustee  for  the  vendee. 

Chancellor  Kent,  lays  down  the  rule,  to  be,  if  an 
agreement  be  made,  by  the  husband,  to  convey,  be- 
fore dower  attaches,  and,  it  be  enforced  in  equity,  it 
will  extinguish  the  claim  of  dower.a  49  en  s 
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If,  in  the  case  under  consideration,  Gillespie  had 
not  paid  for  the  lots,  at  the  time  of  his  agreement  to 
convey  to  Somerville,  equity,  in  enforcing  that  agree- 
ment will  extinguish  the  widows  claim  to  dower ;  be- 
cause, neither  the  legal  or  the  equitable  estate  was 
in  the  husband  at  the  time  he  agreed  to  convey,  and 
consequently  no  right  of  dower  had  attached. 

The  Chancellor,  in  rendering  his  decree,  seems  to 
have  considered  th&t  the  equitable  title  was  in  Gil- 
lespie at  the  time  he  covenanted  to  convey  to  Somer- 
ville. Whether  this  opinion  was  founded  on  an  im- 
pression that  he  had,  at  that  time,  paid  for  the  lots, 
or  in  his  discarding  the  distinction,  I  have  endeavor- 
ed to  draw,  between  perfect  and  imperfect  equities, 
the  record  does  not  satisfactorily  disclose. 

In  the  argument,  it  was  said  that  .Gillespie  had 
not  paid  the  commissioners  of  the,  town  of  Russel- 
Tille,  at  the  time  he  covenanted  to  convey  to  Somer- 
ville ;  nor  had  they  paid  the  government  of  the  Unit- 
ed States,  from  whom  the  purchase  had  been  made 
under  the  credit  system.  If  these  facts  were  presented 
by  the  record,  according  to  the  principles  we  have 
laid  down,  Somerville  would  be  entitled  to  a  convey- 
ance of  the  lots,  unincumbered  by  the  widow's  dow- 
er. But  if  Gillespie  had  paid  for  the  land  before  he 
agreed  to  convey  it,  his  equity  was  complete,  and 
the  wife's  dower  would  have  attached  to  the  land ; 
and  the. most  that  the  Chancellor  could,  with  propri- 
ety have  done,  would  have  been,  to  decree  the  con- 
veyance subject  to  the>  widow's  dower,  as  was  done 
in  the  case  cited  from  Hardin. 

The  bill  is  very  defective  in  not  averring  the  par- 
ticular kind  of  right  that  Gillespie  had  in  the  lots  at 
the  time  of  his  agreement  to  convey  them  to  Somer- 
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ville.  It  charges  that  he  had  purchased  from  the 
commissioners  of  the  town  of  Russelvilie,  and  that 
he  held  their  obligation,  or  agreement,  to  make  him 
titles  when  "or  so  soon  as  he  should  make  payment 
therefor"  Butr  for  aught  we  know,  he  may  have 
paid,  before  his  sale  to  Somerville ;  at  any  rate,  we 
are  not  allowed  to  draw  a  contrary  conclusion,  from 
the  averment.  It  does  not  assume  to  say,  whether 
payment  was  made  or  not,  at  the  time  of  the  contract 
between  Somerville  and  Gillespie.  Nothing  certain 
can  be  inferred  from  the  averment  but  that  Gillespie 
had  originally  made  the  contract  on  a  credit. 

The  decree  was  predicated  on  the  ancient  com- 
mon law  doctrine  of  dower,  that  it  could  only  be 
carved  out  of  a  legal  estate.  The  statute  giving  a 
widow  dower  in  an  use,  or  trust,  does  not  seem  to 
have  been  noticed  by  the  Chancellor,  in  his  decree. 

We  believe  that  the  record,  as  presented,  does  not 
sustain  the  decree ;  but  as  tl\e  bill  is  so  very  imper- 
fect, we  will  reverse  thtf  decree  and  remand  to  the 
court  below,  at  the  cost -of  the  complainant. 
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T*0  THE  PRINCIPAL  MATTERS  CONTAINED  IN  THIS  VOLUME. 


ABATEMENT. 


1    In    assumpsit   against    carriers,   the  rule'  of  law   required 

all  joint  owners  to  be  made   defendants;  and  that  all  should 

.  be  convicted  or  none:  yet   a  non  joinder,  even  in  the   latter 

case,  was  only  to  be  taken  advantage  of  by  plea  in  abatement. 

Tones  et  al.  v.  Pitcher  fy  Co.  135 


ABSCONDING. 

1.  Semble — that  the  absconding  of  a  partner,  gives  no  more 
right  to  another  partner  to  sue  at  law,  than  if  the  former  had 
not  absconded. — Stowe  v.  Seicall.  67 

ACCOUNT  STATED. 

1.  Because  an  account  slated,  may  be  declared  on,  as  such,  the 
plaintiff  is  not  precluded  from  introducing  an  account  stated, 
under   any   of  the   assumpsit  counts,  to  which  it  may  be  ap- 

— Stowe  v:  Sew  all.  67. 

2.  If,  after  an  action  commenced,  an  account  is  stated  between 
the  parties,  it  may  properly  be  given  in  evidence,  on  the  trial. 
—16.  67 

3.  But  if  an  action  at  law  be  brought  by  one  co-partner  against 
another,  before  final  settlement,  and  afterwards,  before  the 
trial,  a  settlement  takes  place,  and  a  balance  is  struck  be- 
tween the  parties,  the  courts  will  presume  that  the  accounts 
were  thus  settled  with  a  view  to  the  pending  action  :  and  so, 
be  evidence  to  sustain  the  action  :  especially  after  the  defen- 
dant had  absconded. — 16.  67 

AFFIDAVIT. 

1.  The  affidavit  required  in  the  statutes  authorising  the  issuance 
of  attachments,  should  show  what  part,  if  any,  of  the  debt 
sued  on,  is  not  due;  and  when  it  will  be  due. — Stowe  v.Sewall.         67 

2..  Where  a  note  was  offered  in  evidence,  in  an  attachment  cause, 
(which  note  was  not  due  when  the  attachment  issued  ;)  and 
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neither  the  affidavit  nor  any  part  of  the  proceedings  showed 

that  fact,  held  not  to  be  admissible.— i&.  67 

3.  The  statute  of  1807,  authorising  the  issuance  of  a  commis- 
sion, to  take  testimony,  in  cases  of  non-residence,  &c;  does     • 
not«strictly  require  a  written  affidavit,  to  be  filed. — Boardman 

v.  Ewing.  293 

4.  While  this  court  is  disposed,  however,  to  sustain  the  practice 
of  filing  written  affidavits,  in  such  case,  yet  particular  strict- 
ness will  not  be  required,  in  the  manner  of  drawing  them. — Io.       293 

5.  So,  where  an  affidavit  set  out  the  non-residence  of  a  witness, 
by  stating  that  he  resided  in  the  "city  of  New  York;"  the 
court  held,  that  his  non-residence  was  sufficiently  shewn,  as 
the  city  of  New  York  would  be  presumed  to  be  in  the  State  of 
New  York,  in  cases  of  this  character. — lb.  293 

6.  Objection  to  the  sufficiency  of  the  affidavit,  in  a  proceeding 
on  garnishment,  must  be  taken  in  the  court  below.-^-  Terry  el 

al.  Ex'rs.  v.  Lindsay  fy  Co.  317 

7.  A  party  proceeding  in  attachment,  must  confine  himself,  in 
his  affidavit,  to  some  one  of  the  distinct  grounds  on' which  the 
process  is  authorised,  by  statute,  to  issue;  and  if  the  affidavit 
states  several  grounds,  in  the  disjunctive,  the  process  will  be 
quashed. — Johnson  v.  Hale.  331 

8.  So,  an  affidavit,  (in  suing  out  an  attachment,)  that  the  de- 
fendant has  "removed  or  absconded,"  is  defective,  and  will 
vitiate  the  proceedings — and  the  liberal  construction  given  to 
the  attachment  laws,  under  the  act  of  1828,  will  not  aid  such 

a  defect.— lb.  331 

9.  Where  an  affidavit,  filed  under  the  statute,  by  a  claimant  of 
property,  levied  on,  under  execution,  used  the  words  "just 
claim  " — held,  sufficient. — Mc  Gregor  <§r  Darling  v.  Hall.  397 

AGENT. 

1.  Where  one  receives  business,  within  the  line  of  his  occupa- 
tion, the  law  will  presume  that  he  is  to  receive  ordinary  com* 
pensation  for  it:  and  so,  hold  him  to  strict  diligence,  in  dis- 
charge thereof.—  Morrison  v.  Orr.  49 

2.  But,  if  such  business  be  entrusted  to  a  person  out  of  his  orii- 
nary  profession,  the  law  presumes  it  to  bo  a  mere  naked  agen- 
cy, in  which  compensation  is  not  an  ingredient. — 26.  x  49 

3.  All  that  can  be  required  in  the  conduct  of  an  agent,  is  to  pur- 
sue the  instructions  of  his  principal,  if  any  have  been  given. 

— McLaughlin  v.  Simpson.  85 

4.  But  if  the  powers  of  an  agent  are  discretionary,  then  he  will 
be  held  to  act,  to  the  best  of  his  judgment,  for  the  advantage 
of  his  principal;  and  should  he  fail  in  bis  judgment >  and  the 
principal  suffer  thereby,  the  agdnt  is  not  accountable  for  his 
loss,— J6.  8.5 
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5.  But,  where  business  has  been  assumed  by  one,  without  the 
consent,  and  in  violation  of  the  rights,  of  others,   he  will  be 
held  to  a  strict  account;    and  be  liable  for  as  much  as  might 
•       have  been  made  by  the  best  management. — lb.  85 

APPEAL. 

1.  The  Supreme  court  will  not  presume,  that  an  appeal  on  a 
judgment  in  attachment,  has  been  taken  after  five  days,  mere- 
ly on  it  appearing  that  the  appeal  bond,  is  dated  after  the  ex- 
piration of  such  period. — Johnson  v.  Hale.  331 

2.  Semble — that  if  an  appeal  be  prayed  within  five  days  after 
the  rendition  of  a  judgment,  the  bond  may  be  executed  any 

time  before  issuance  of  execution. — lb.  331 

ASSAULT,  WITH  INTENT  TO  MURDER. 

1.  The  imprisonment,  which  the  act  of  1807,  ("to  punish  crimes 
and  misdemeanors,"  section  5,)  imposes  on  persons  guilty  of 
an  assault  with  an  intent  to  kill,  is  not  to  be  assessed  and  de- 
termined by  the  jury  \  but  by  the  court. — Hawkins  v.  The  State.         63 

ASSIGNEE.  -   ' 

1.  Where  one  is  sued,  as  the  maker  of  a  promissory  note,  or 
bond,  by  an  assignee,  no  doubt  can  exist,  under  our  statutes, 
as  to  the  right  of  the  defendant  to  set-off  any  proper  demand 
which  he  may  have  held  against  the  payee,  at  any  time  pre- 
vious to  notice  of  the  assignment,  by  the  latter. — Stocking  r. 
Toulmin.  35 

2.  But  the  right  of  set-off,  against  a  note  or  bond,  under  our  sta- 
tutes, does  not  exist  for  demands  subsisting  against  interme-  _ 
diate  assignees,  through  whose  hands  such  note  or  bond  may 

have  passed,  by  blank  indorsement,  or  otherwise. — lb.  35 

3.  Evidence  of  the  hand  writing  of  the  subscribing  witness,  to  a 
promissory  note,  or  of  the  signature  of  the  maker,  and  his  ad- 
mission of  its  execution;  is  not  admissible, in  an  action  against 
the  maker,  where  such  subscribing  witness,  after  attesting 
the  note,  becomes  the  assignee  thereof,  and  sues  as  plain- 
tiff.— Bennet  v.  Robinson}  Adm'r.  227 

ASSUMPSIT. 

1.  Because  an  account  stated,  may  be  declared  on,  as  such,  the 
plaintiff  is  not  precluded  from  introducing  an  account  stated, 
under  any  of  the  assumpsit  counts;  to  which  it  may  be  applica- 
ble.— Stoioe  v.  SewalL  67 
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ATTACHMENT. 


l.The  obligor  in  an 'attachment  bond,  conditioned  fopthe  return  .of 
the  property  attached,  or  for  the  satisfaction  of  any  judgment 
rendered;  is  an  incompetent  witness  in  the  attachment  cause. 
— Stoice  v.  Sewall.  "67- 

2.  The  affidavit  required  in  the  statutes  authorising  the  issuance 
of  attachments,  should  show  what  part,   if  any,  of  the   debt 

sued  on,  is  not  due;  and  when  it  will  he  due. — 76.  67 

3.  Where  a  note  was  offered  in  evidence,  in  an  attachment  cause 
(which  note  was  not  due  when  the  attachment  issued,)  and 
neither  the  affidavit,  nor  any  part  of  the  proceedings  showed 

that  fact,  held  not  to  be  admissible. — lb.  67 

4.  The  Supreme  court  will  not  presume  that  an  appeal  on  a 
judgment  in  attachment  has  been  taken  after  five  days,  mere- 
ly on  its  appearing  that  the  appeal  bond  is  dated  after  the  ex- 
piration of  such  period. — Johnson  v.  Hale.  331 

5.  Semble — that  if  an  appeal  be  prayed  within  five  days  after 
the  rendition  of  a  judgment,  the  bond  may  be   executed  any 

time  before  issuance  of  execution. — lb.  331 

6.  A  party  proceeding  in  attachment,  must  confine  himself,  in 
his  affidavit,  to  some  one  of  the  distinct  grounds  on  which  the 
process  is  authorised,  by  statute,  to  issue;  and  if  the  affidavit 
states  several  grounds,  in  the  disjunctive,  the  process,  will  be 

•    quashed.—  lb.  331 

7.  So,  an  affidavit,  (in  suing  out  an  attachment,)  that  the  de- 
fendant has  "removed  or  absconded,"  is  .defective,  and  will 
vitiate  the  proceedings — and  the  liberal  construction  given  to 
the  attachment  laws,  under  the  act  of  1828,  will  not  aid  such 
BMlefect—  lb.  331 

8.  Underthe  attachment  laws  of  1807  and  1 8 1 2,  scire  facias  is 
the  proper  remedy  on  the  bond  for  the  replevy  of  property  at- 
tached.— Sartin  and  Rogers  v.  JVeirfy  Co.  421 

9.  In  a  proceeding  by  scire  facias,  on  a  replevy  bond  in  attach- 
ment, a  discontinuance  may  be  entered  against  the  obligors, 
not  served  with  process;  and  judgment  had  against  the  rest. 
—lb.  421 

10.  A  plea  to  a  suit  on  a  replevy  bond,  given  in  attachment,  that 
the  property  attached  and  replevied,  did  not  belong  to  the  de- 
fendant in  attachment,  but  to  a  stranger,  who  seized  it;  is  bad, 

on  demurrer. — 16.  421 

11.  Amendments  to  proceedings  by  scire  facias,  issued  on  the  re- 
plevy bond  in  attachment,  may  be  legally  made,  by  reference 

to  the  bond,  and  to  the  judgment  of  record. — lb.  421 

12.  Where  it  appears,  that  a  plea  of  non  est  factum  has  been  filed 
to  a  scire  facias,  in  reference  to  a  defect  in  the  description  of 
the  bond,  sued  on,  which  defect  is,  afterwards,  amended;  it  is 
no  error,  to  disregard  such  plea,  and  enter  judgment,  for 
want  of  plea.  421 
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13.  A  replevy  bond, taken  under  the  attachment  laws  of  this  State, 
assimilates,  in  its  nature,  to  a  bail  bond,  and  the  officer  who 
takes  it  should  be  the  obligee  therein. — lb.  '  421 

14.  A  replevy  bond  in  attachment,  must  be  assigned,  by  indorse- 
ment, to  the  plaintiff  in  attachment,  as  required  in   cases  of 
bail  bonds,  before  such  plaintiff  can  maintain  an  action  there- 
on, in  his  own  name. — lb.  421 

BAIL. 

1.  In  scire  facias  against  bail,  it  is  not  necessary  to  insert  an 
entire  copy  of  the  bail  bond. —  Toulmin  v.  Bennett  and  Laidloxc.       220 

2.  This  court  fully  recognizes  the  doctrine,  that  nothing  can  be 
pleaded  by  bail,  which  could  have  been  used  by  his  princi- 
pal, in  defence  to  the  action  against  him. — lb.  220 

3.  It  is  a  good  plea  to  sqire  facias,  against  bail,  thaUthe  plaintiff 
has  not  given  security  for  costs,  as  required  by  the  statute. — 

lb.  220 

4.  The  defects  of  an  insufficient  scire  facias,  in  a  proceeding 
against  bail,  cannot  be  reached  in  error,  where  the  record 
shows  a  judgment  upon  plea  withdrawn. — Clements  v.  Johnson.       269 

5.  In  such  case,  the  court  will  presume  the  existence  of  a  plea, 
competent  to  reach  the  defects  of  the  scire  facias,  although 

the  form  of  the  plea  be  not  shewn  in  the  record. — lb.  269 

BILLS  OP  EXCHANGE  AND  PROMISSORY  NOTES. 

1.  Where  one  is  sued,  as  the  maker  of  a  promissory  note,  or 
bond,  by  an  assignee,  no  doubt  can  exist,  under  our  statutes, 
as  to  the  right  of  the  defendant  to  set-off  any  proper  demand 
which  he  may  have  held  against  the  payee,  at  any  time  previ- 
ous to  notice  of  the  assignment,  by  the  latter. — Stockiug  v. 
Toulmin.  35 

2.  But  the  right  of  set-off,  against  a  note  or  bond,  under  onr  sta- 
tutes, does  not  exist  for  demands  subsisting  against  interme- 
diate assignees,  through' whose  hands  such  bond  or  note  may 

have  passed,  by  blank  indorsement,  or  otherwise. — lb.  35 

3.  Where  a  note  was  offered  in  evidence  in  an  attachment  cause, 
(which  nolo   was  not  due  when  thf  attachment  issued,)  and 
neither  the  Affidavit  nor  any  part  of  the  proceedings  showed        * 
that  fact,  held  not  to  be  admissible. — Stowe  v.  Sewall.  67 

4.  It  is  no  defence  to  an  action,  brought  upon  a  promissory  note, 
that  the  note  had  been  executed  in  consideration  of  the  pur- 
chase of  real  estnte;Mhe  title  to  which  was  alleged  to  be  de- 
fective, and  incumbered  by.  a  paramount  title;  no  fraud  being 
alleged,  and  it  appearing  that  the  vendee  had  enjoyed  pos- 
session mng  before  the  alleged  incumbrance  ensued;  and, 
that  there  had  been  no  judicial  test  of  the  validity  of  the  title, 

and  no  eviction  had. —  Wilson  v.  Jordan.  92 

vol.  3.  59 
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5.  Evidence  of  the  hand  writing  of  a  subscribing  witness  to  a 
promissory  note,  or  the  signature  of  the  maker,  and  his  ad- 
mission of  its  execution,  is  not  admissible  in  an  action  against 
the  maker,  where  such  subscribing  witness,  after  attesting 
the  note,  becomes-the  assignee  thereof,  and  sues  as  plaintiff. 
— Bennet  v.  Robinson'*  ad^yr.  227 

6vIn  an  action  by  the  indorsee  of  a  promissory  note,  against 
the  indorser,  final  judgment,  on  demurrer,  cannot  be  render- 
ed by  the  court,  for  the  plaintiff,  without  the  intervention  of  a 
jury,  on  a  common  money  count. — Kennon  v.  McRae.  249 

7.  A  count  in  a  declaration,  by  the  indorsee  of  a  promissory 
note,  against  the  indorser,  omitting  an  averment  of  demand 

of  payment  of  the  maker,  and  notice,  is  bad. — lb.  249 

8.  Where  a  vendee  of  real  estate  executes  a  note  in  considera- 
tion of  the  purchase  money,  and  receives  a  bond  for  title  from 
the  vendor,  with  possession,  he  cannot  resist  a  recovery  upon 
the  note,  on  the  ground  of  the  want  of  title  in  the  vendor;  no 
fraud  being  imputed  or  rescission  claimed;  and  no  effort  made 
to  place  the  vendor  in  statu  quo,  by  a  return  of  the  premises. 

•     Wade  v.  Kitlough.  431 

BLOOD,  WHOLE  AND  HALF* 

Vide  Descents}  1.  2. 

BONDS. 

1.  Summary  proceedings.against  a  tax  collector  and  his  securi- 
ties, for  failing  to  pay  over  the  county  tax,  should  be  brought 
in  the  name  of  the  Governor,  to  whom  the  collector  gave 
bond,  or  of  his  successor,  for  the  use  of  the  county. — Nabors 

et  al.  v.  The  Governor.  \b 

2.  In  such  proceeding,  it  is  incumbent  on  the  plaintiff  to  set 
forth  or  describe  the  bond,  given  by  such  tax  collector  and 

his  securities. — lb.  -  \b 

3.  The  act  of  1827,  giving  officers  a  summary  remedy  against 
parties  who  haye  executed  indemnifying  bonds,  in  considera- 
tion of  levies,  &,c.  is  not  to  bf  rigidly  construed  against  such 
officers  in  favor  of  the  obligors. — Alwood  et  al.  v.  Craig.  21 

4.  In  a  judgment,  on  motion,  under  such  statute,  in  favor  of  a 
constable;  he  Id- 
First — Not  necessary  that  the  record  should  set  out  the 

notice  at  length — it  reciting  that  it  appeared  to  the  satisfaction 
of  the  court,  that  notice  had  been  given  sixty  days  before  the  iermy 
of  the  ptndency  of  the  suit,  fyc.  and  of  the  motion. 

Second — That  to  sustain  such  judgment,  the  court  will  pre- 
sume the  notice  to  have  been  given,  (as  required,)  in  writing,, 
unless  the  contrary  appears. 
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Third — That  unless  oyer  be  craved,  it  is  sufficient  to  set 
out  the  substance  of  the  bond. 

Fourth — That  it  was  not  essential  to  set  out  the  date  of  the 
bond:  nor  that  it  should  possess  a  date:  and  if  the  bond  had 
been  dated  before  the  enacting  of  the  statute,  and  the  contin- 
gency happened  afterwards,  the  obligee  was  entitled  to  resort 
to  the  remedy  given  by  the  act. — lb.  21 

5.  Where  one  is  sued,  as  the  maker  of  a  promissory  note,  or 
bond,  by  an  assignee,  no  doubt  can  exist,  under  our  statutes, 
as  to  the  right  of  the  defendant  to  set-off  any  proper  demand 
which  he  may  have  held  against  the  payee,  at  any  time  pre- 
vious to  notice  of  the  assignment,  by  the  latter. —  Stocking  v. 
Toulmin.  35 

6.  But  the  right  of  set-off)  against  a  note  or  bond,  under  our  sta- 
tutes, does  not  exist  for  demands  subsisting  against  interme- 
diate assignees,  through  whose  hands  such  note  or  bond  may 

have  passed,  by  blank  indorsement,  or  otherwise.' — lb.  55 

7. The  obligor  in  an  attachment  bond,  conditioned  for  the  return  of 
the  property  attached,  or  for  the  satisfaction  of  any  judgment 
rendered;  i3  an  incompetent  witness  in  the  attachment  cause. 
—Stoice  v.  Sewall.  67 

8.  The  Supreme  court  will  not  presume  that  an  appeal  on  a 
judgment  in  attachment  has  been  taken  after  five  days,  mere- 
ly on  its  appearing. that  the  appeal  bond  is  dated  after  the  ex- 
piration of  such  period. — Johnson  v.  Hale.  331 

9.  Semble — that  if  an  appeal  be  prayed  within  five  days  after 
the  rendition  of  a  judgment,  the  bond  may  be  executed  any 

time  before  issuance  of  execution. — lb.  331 

10.  An  action  will  not  lie,  on  the  bond  of  an  executor  or  admin- 
istrator for  failing  to  pay  over  a  legacy,  declared  by  the  coun- 
ty court,  where  there  has  been  no  final  settlement;  it  not  ap- 
pearing that  a  refunding  bond  has  been  given. — Judge  of 
Limestone  Co.  Court,  use,  8$c.  v.  Coalter  el  al.  348 

1 1  Before  suit  can  be  maintained  against  the  sureties  of  an  exe- 
cutor or  administrator,  on  the  bond,  it  must  appear  that  as- 
sets have  been  fixed  in  the  hands  of  the  latter;  and  that  the 
money  alleged  to»be  due,  cannot  be  recovered  of  them. — /&.      348 

12.  Semble — That  the  return  of  nutla  bona,  to  an  execution 
against  an  executor  or  administrator,  will  be  sufficient  to  au- 
thorise a  suit  against  the  sureties  on  the  bond. — lb.  348 

13.  Unde^the  attachment  laws  of  1807  and  1812,  scire  facias  is 
the  proper  remedy  on  the  bond  for  the  replevy  of  property  at- 
tached.— Sartin  and  Rogers  v.  Weir  <§*  Co.  421 

14.  In  a  proceeding  by  scire  facias,  on  a  replevy  bond  in  attach- 
ment, a  discontinuance  may  be  entered  against  the  obligors, 
not  served  with  process;  and  judgment  had  against  the  rest. 
~-lb.  421 


468  INDEX. 

15.  A  plea  to  a  suit  on  a  replevy  bond,  given  in  attachment,  that 
the  property  attached  and  replevied,  did  not  belong  to  the  de- 
fendant in  attachment,  but  to  a  stranger,  who  seized  it;  is  bad, 

on  demurrer. — lb.  421 

16.  Amendments  to  proceedings  by  scire  facias,  issued  on  the  re- 
plevy bond  in  attachment,  may  be  legally  made,  by  reference 

to  the  bond,  and  to  the  judgment  of  record. — lb.    r  421 

17.  Where  it  appears,  that  a  plea  ofnon  est  factum  has  been  filed 
to  a  scire  facias,  in  reference  to  a  defect  in  the  description  of 
the  bond,  sued  on,  which  defect  is,  afterwards,  amended;  it  is 
no  error,  to  disregard  such  plea,  and  enter  judgment,  for 
want  of  plea.  421 

18.  A  replevy  bond,  taken  under  the  attachment  laws  of  this  State 
assimilates,  in  its  nature,  to  a  bail  bond,  and  the  officer  who 
takes  it  should  be  the  obligee  therein. — lb.  421 

19.  A  replevy  bond  in  attachment,  must  be  assigned,  by  indorse- 
ment, to  the  plaintiff  in  attachment,  as  required  in  cases  of 
bail  bonds,  before  such  plaintiff  can  maintain  an  action  there- 
on, in  his  own  name. — lb.  421 


CARRIER. 

.".  At  common  law,  an  action  ex  delicto,  against  carriers,  might 
be  maintained  against  all,  or  any  part  of  the  joint  owners  of 
the  vehicle  of  transportation ;  and  a  conviction  and  judgment 
had  accordingly. — Jones  et  al.  v.  Pitcher  fy  Co.  135 

'  2  In  assumpsit  against  carriers,  the  rule  of  law  required 
all  joint  owners  to  be*  made  defendants;  and  that  all  should 
be  convicted  or  none:  yet  a  non  joinder,  even  in  the  latter 
case,  was  only  to  be  taken  advantage  of  by  plea  in  abatement. 
— Jones  et  al.  v.  Pitcher  fy  Co.  *         135 

3.  Our  statute  of  1818,  however,  embraces  within  its  provisions, 
the  joint  owners  of  a  steam  boat;  and  where  such  joint  own- 
ers are  sued  as  partners,  for  a  liability  incurred  bythe  loss  of 
the  boat;  a  recovery  can  properly  be  had  against  a  part  of  the 
owners. — lb.  136 

4.  A  charge  in  a  declaration  against  joint  owners  of  a  steam 
boat,  'that  the  defendants  before  and  at  the  time  of  shipment, 
were  the  owners  and  proprietors  of  the  boat;  and  co-partners 
in  freighting:  and  which  boat  had  been  usually  employed  in 
conveying  and  transporting  cotton,  and  other  merchandize, 
for  hire,'  &c — held,  a  sufficient  averment  of  the  character  of 
the  joint  owners,  as  common  carriers,  to  authorise  a  recovery. 

— lb.  135 

5.  By  the  common  law,  a  carrier  of  goods  for  hire,  is  responsi- 
ble; at  all  events,  for  every  injury  to  goods,  not  arising  from 

the  acts  of  God,  or  the  public  enemies. — lb.  135 
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6.  This  rule  is  applicable  to  the  liability  of  steam  boat  owners, 

for  goods  lost  or  destroyed,  in  their  transportation. — 76.  135 

7.  The  jurisprudence  of  this  State  contains  a  general  adoption 
of  the  common  law,  in  relation  to  the  liabilities  of  common 
carriers. — lb.  '        135 

8.  Under  this  rule  "acts  of  God,"  cannot  embrace  such  oc- 
currences as  arise  from  the  negligence  of  men;  but  such  as 
occur  from  natural  events,  as  lightning,  earthquakes  and  tem- 
pests.— lb.  135  t 

9.,  Causes  t©    excuse  the  liability  of  ship  owners  and  masters, 
other  than  those  of  the  acts  of  God,  or  the   public  enemies; 
must  be  such  as  are  expressly  provided  for  bv  the  contract. 
— lb.  .  *  135 

10.  A  saving  in  a  bill  of  lading,  in  respect  to  the  "dangers  of 
the  river,"  would,  it  seems,   be   the  same  as  an  exception  to 

the  "perils  of  the  sea." — lb.  135 

11.  The  term  "perils  of  the  sea,"  (in  which  maybe  embraced 
perils  of  the  river,)  though  generally  referable  to  accidents 
peculiar  to  that  element,  is  occasionally  extended  to  a  capture 
by  a  pirate;  or  to  collision  between  two  vessels,  where  no 
blame  is  imputable  to  cither  vessel,  but  more  especially  to  the 

one  injured. — lb.  135 

12.  Wherever  an  injury  to,  or  loss  of  goods,  is  occasioned  in 
consequence  of  the  sinking  of,  or  injury  to,  a  steam  boat,  or 
vessel,  and  which  the  exercise  of  prudence  or  skill  on  the 
part  of  its  proper  officers,  can   prevent;  the  owners  of  such 

boat  or  vessel  are  liable. — lb.  *  135 

13.  A  custom,  among  the  navigators  of  steamboats,  on  a  river, 
to  preserve  particular  situations,  in  ascending  and  descending, 
would   seem  salutary  and  reasonable,  and  analagous  to   the 

rule  governing  ships  passing  each  other  at  sea. — lb.  135 

14.  Such  custom,  if  proved,  would  bind  navigators  of  steam 
boats  to  its  observance,  and  a  failure  to  do  so  would  be  at  the 

peril  of  the  owners. — lb.  135 

CERTIFCATE. 

1.  The  act  of  1812,  on  the  subject  of  certificates,  issued  under 
any  act9  of  Congress,  &c.  was  intended  to  embrace,  and 
equally  applies,  to  all  certificates  that  had  been,  or  might  have 
been,  legally  granted,  pursuant  to  acts  of  Congress,  then  ex- 
isting; or  which  might  afterwards  have  been  passed,  granting 
"  certificates    upon  any  warrant;  or  order   of  survey,  or  to 

any  donation  or  pre-emption  claimants." — Lewis  v.  Gougette.   •    184 

2.  So,  this  statute  embraces  a  certificate,  issued  under  the  act 
of  Congress  of  1822,  entitled  "an  act  confirming  claims  to 
lots  in  the  town  of  Mobile,  and  to  lands  in  the  former  province 


470  -  INDEX. 

of  WeA  Florida,  which  claims  have  been  reported  favorably 

on  by  the  commissioners  appointed  by  the  U.  States." — lb.  184 

CERTIFICATES  OF  COXFliOTATiOX. 

1.  Where  it  appeared,  that  two  certificates  of  confirmation,  for  a  . 
certain  lot  of  land,  had  issued  in  favor  of  different  persons, 
(under  the- acts  of  Congress,  confirming  claims  to  lots  in  the 
town  of  Mobile)  which,  alone  considered,  created  title  of  equal 
grade;  held,  that  the  elder  was  entitled  to  preference,  as  evi- 
dence of  title,  unless  it  could  be.shewn,  that  it  had  been  im- 
properly issued. — Hallet  v.  The  Heirs  of  Eslava  105 

2.  In  cases,  where  two  certificates  of  confirmation,  issued  under 
such  acts  of  Congress,  come  in  conflict,  and  balance  each 
other,  it  is  competent  for  the  courts  to  look  to  the  original  evi- 
dence of  title,  beyond  such  certificates,  and  to  determine  in- 
dependently of  them. — lb.  '  105 

3.  And  where  a  certificate  of  confirmation,  in  favor  of  one,  had  » 
issued  on  a  claim,  under  a  French  patent,  which  was  not 
produced,  nor  its  absence  accounted  for,  and  which  did  not 
appear  to  have  been  recorded,  as  required  by  law;  held,  that 
possession  of  the  premises,  by  the  ancestor  of  the  opposing 
party,  under  a  claim    of  right  for  twenty-four  years,  anterior 

to  the  possession  of  his  adversary;  in  tbe  absence  of  any  pre- 
ponderating paper  title,  was  sufticent  to  warrant  a  recovery 
in  the  action  of  trespass  to  try  title. — lb.  105 

4.  The  statute  of  1 8J2  embraces  a  certificate,  issued  under  the  act 
of  Congress  of  1 822,  entitled  "an  act  confirming  claims  to  lots 
in  the  town  of  Mobile,  and  to  lands  in  the  former  province  of 
West  Florida,  which  claims  have  been  reported  favorably  ou 
by  the  commissioners  appointed  by  the  United  States." — 
Letvis  v.-  Gougette.  184 

5.  A  certificate  of  confirmation,  issued  under  this  act  of  Con- 
gress, would,  however,  not  be  conclusive  against  adverse 
claims,  also,  importing  legal  titles;  and  any  fraud,  imposition 
or  illegality  in  procuring  such  certificate,  would  be  open  to 
exposure,  by  the  party  aggrieved:  but  where  such   certificate 

'  is  opposed  by  no  title,  or  by  nothing  more  than  a  recent  pos- 
session, though  held  under  a  claim  or  assertion  of  right;  or 
even  under  a  long  continued  possession,  the  benefit  of  which 
hadt>een  forfeited,  by  the  failure  of  the  occupant  to  interpose 
his  claim,  within  th.e  time  limited  for  ascertaining  and  adjust- 
ing imperfect  titles; — it  cannot  be  doubted  that  the  preference 
is  due  to  the  certificate  of  confirmation. — lb.  184 

6.  Such  certificate  of  confirmation,  in  the  absence  of  an  ad- 
verse title,  or  right  of  possession,  will  give  the  holder  there- 
of a  right  of  possession;  and  authorise  a  recovery  in  the  ac- 
tion of  trespass  to  try  title. — lb.  18  4 
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CHANCERY. 


1.  In  a  bill  in  Chancery,  filed  by  on$  co-partner,  to  compel  a 
settlement  of  the  co-partnership  accounts;    it    is  competent" 
for  the   complainant  to  join  with  his  own  claims,  those  of  a- 
deceased  partner— the  complainant  being  the  administrator 

of  the  latter. — M^Lanchlin  v.  Simpsnn.    *  85 

2.  Chancery  will  not  decree  the  sale  of  lands,  in  satisfaction  of  a 
judgment,  where  it  appears  that  the  estate  in   such  lands,  is 

the  subject  of  execution  at  law. — Mendenlip.ll  v \  Randall.  .  251 

3.  As  where  a  bill  was  filed  against  a  party  defendant  to  certain 
judgments  of  a  justice  of  the  peace,  praying  the  sale  of  the 
life  estate  of  the  defendant,  in  certain  lands,  in  satisfaction 
thereof — held,  that  the  life  estate  of  the  defendant,  was  sub- 
ject to   levy,  by  a  constable,  under  our   statute — and,  so  the 

bill  not  sustainable. — 16.  251 

4.  Where  a  bill  for  an  injunction,  together  with  the  answer,  are' 
submitted  to  the  Chancellor,  on  a  motion  to  dissolve;  and 
it  appears  that  the  bill  contains  equity,  if  verified,  to  authorise 
relief;  but  the  answer  denies  the  material  allegations;  then 
the  injunction  should  be  dissolved:  and,  if  desired,  by  the  com- 
plainant, the  cause  should  be  set  for  hearing,  on  bill,  answer 
and  proofs — otherwise,  be  at  once,  dismissed. —  Williams  et  al. 

v.  Berry  et  al.  284 

5.  But,  notwithstanding  a  motion  be  submitted  to  dissolve,  on  bill 
and  answer,  alone,  if  the  court  be  satisfied,  that  the  case  as 
presented  by  .the  bill,  docs  not  contain  sufficient  equity  to  au- 
thorise relief;  then  the  injunction  may  be  dissolved,  and  the 

bill  dismissed,  without  consulting  the  complainant. — lb.  284 

6.  The  statutes  of  this  State,  having  authorised  the  trial  of  con- 
troversies, for  sums  under  fifty  dollars,  originating  before 
justices  of  the  peace,  to  be  had,  upon  the  justice  and  equity 
of  the  case — Chancery  will  not  interfere  in  such  cases,  where 
justice  does  not  most  obviously  demand  it;  and,  even  then, 

only  in  cases,  exceeding  twenty  dollars. — lb.  284 

7.  A  complainant  in  Chancery,  cannot  object,  in  error,  that  the 
court  below  decreed,  wilnout  making  new  parties,  when  the 
answer  of  the  defendant  disclosed,  that  there  were  other  par- 
ties.— Lowry  et  al.  v.  Mallory,  Armstrong  §•  Co.  297 

8  Where  a  case  in  Chancery  is  heard  on  bill  and  answer,  alone, 
the  answer  must  be  taken  as  true,  whether  responsive  to  the 
bill  or  not.— 16.  297 

9.  Chancery  will  not  afford  relief  to  a  ward,  against  a  settle- 
ment made  with  his  guardian,  where  a  receipt  in  full  has  been 
given  for  more  than  ten  years  before  the  bill  is  filed;  and, 
where  it  does  not  appear,  but  that  the  ward  is  capable  of  be- 
ing correctly  informed,  as  to  all* the  facts  and  circumstances 
connected  with  such  settlement,  and  with  his  own  rights; 
when  no  improper  influence  is  shewn  to  be  exerted  by  the 
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guardian — no  deception:  and,  where  the  evidence  of  his  rights, 
as  a  ward,  at  the  time  of  such  receipt,  is  of  record,  and  ac- 
cessible to  him. — Soulhall  v.  Clark.  338 

10.  Semble — a  decree  in  chancery  rendered  in  this,  or  another 
State,  where  a  certain  sum  of  money  is  absolutely  decreed, 
would  be  conclusive  of  the  same  right,  in  a  subsequent  action 
between  the  same  parlies,  as  in  case  of  a  judgment  at  law: 
and  such  decree,  if  no  other  objection  prevails  against  it,  might 
be  made  the  foundation  of  an  action  at  law. — Phillips,  Mm? r 

v.  Thompson,  et  ux.  369 

11.  But  such  judgment,  or  decree,  to  constitute  a  bar  to  a  sub- 
sequent suit,  must  appear  to  have  been  rendered  directly 
upon  the  same  point,  and  between  the  same  parties:  and  it  is 
not  sufficient,  that  the  same  matter  insisted  on  in  defence  to 
a  subsequent  action,  was  incidentally  involved  in  the  former; 

or  can  be  argumentatively  inferred. — lb.  369 

12.  A  judgment,  or  decree,  cannot  be  used  in  evidence,  unless  it 
appear  to  have  been  mutual  and  reciprocal  between  the  par- 
ties.— lb.  369 

13.  Chancery  will  not  interpose  in  favor  of  one  creditor  against  a 
judgment  at  law,  acquired  by  another  creditor,  by  superior 
diligence;  where  the  former  has  actual  or  constructive  notice; 
and  has  omitted  to  avail  himself  of  the  opportunity  of  secur- 
ing his  debt. — Burdine's  Ex^rs  v.  Maltbie.  417 

CHALLENGE. 

■ 
Vide  Jury  and  Juror. 


CHATTELS,  AND  SALES  OF. 

1.  In  ordinary  sales  of  chattels,  the  law  will  imply  a  warranty 
of  title,  though  none  be  expressed  in  the  contract,  whether  it 

'         be  in  writing  or  by  parol. —  Cozzins  v.  Whitakcr  322 

2.  This  State,  however,  has  not  adopted  tte  rule,  that  a  warran- 
ty of  the  value  and  quality  of  a  chattel,  is  implied  by  a  sound- 
ness of  price. — lb.        s  #       32:2 

3.  But  in  an  action  on  the  case,  for  deceit  in  the  sale  of  a  slave, 
the  bill  of  sale  for  whom,  contains  a  general  warranty  of 
soundness,  in  body,  mind,  and  title;  it  is  competent  to  prove, 
by  parol,  that  the  slave  at  the  time  of  the  sale,  was  repre- 
sented honest,  industrious  and  free  from  vice;  whereas,  he 
proved  to  possess  qualities  the  reverse  of  the  representations. 
—76.         -  322 

4.  In  cases  of  breach  of  warranty >x>r  for  deceit,  in  the  sale  of  a 
chattel, an  offer  to  return,  or  actual  return,  if  practicable,  is 
necessary,  wherever  the  object  is  to  rescind  the  contract,  and 
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avoid  payment  of  the   consideration    money;   or  to  recover 
back  the  price  already  paid. — lb.  322 

5.  A  return,  or  an  offer  to  return,  a  slave  sold,  is  not  essential, 
to  enable  the  vendee  to  recover,  in  an  action  on  the  case,  in 
the  nature  of  deceit,  for  fraudulent  representations,  inducing 
the  purchase.  322 

COMMISSION  TO  TAKE  TESTIMONY. 

1.  The  statute  of  1807,  authorising  the  issuance  of  a  commis- 
sion, to  take  testimony,  in  cases  of  non-residence,  &c;  does 
not  strictly  require  a  written  affidavit,  to  be  filed. — Boardman 

v.  Swing.  293 

2.  While  this  court  is  disposed,  however,  to  sustain  the  practice 
of  filing  written  affidavits,  in  such  case,  yet  particular  strict- 
ness will  not  be  required,  in  the  manner  of  drawing  them. — Jo.       293 

3.  -So,  where  an  affidavit  set  out  the  non-residence  of  a  witness, 
by  stating  that  he  resided  in  the  "city  of  New  York;"  the 
court  held,  that  his  non-residence  was  sufficiently  shewn,  as 
the  city  of  New  York  would  be  presumed  to  be  in  the  State  of 
New  York,  in  cases  of  this  character. — lb.  293 

CONSIDERATION,  FAILURE  OF 

1 .  It  is  no  defence  to  an  action,  brought  upon  a  promissory  note, 
that  the  note  had  been  executed  in  consideration  of  the  pur- 
chase of  real  estate;  the  title  to  which  was  alleged  to  be  de- 
fective, and  incumbered  by  a  paramount  title;  no  fraud  being 
alleged,  and  it  appearing  that  the  vendee  had  enjoyed  pos- 
session long  before  the  alleged  incumbrance  ensued;  and, 
that  there  had  been  no  judicial  test  of  the*  validity  of  the  title, 

and  no  eviction  had. —  Wilson  v.  Jordan.  92 

2.  If  a  failure  of  consideration  in  the  sale  of  land, (or  personal  es- 
tate,) be  the  result  of  fraudulent  intention  in  the  vendor,  espe- 
cially if  it  relate  to  the  quantity  or  quality  sold;  such  failure 
may  constitute  a  legal  defence  to  an  action,  brought  to  recov- 
er the  purchase  money. — lb  ,  92 

3.  Generally,  however,  the  injury  by  the  failure^of  considera- 
tion, must  have  been  sustained  before  the  remedy  is  sought; 
either  by  using  it  as  matter  of  defence  to  an  action  for  the 
purchase  money,  or  as  the  ground  of  an  independent  action. 

—lb.       #  92 

4.  If  a  failure  of  consideration  arise  from  the  conveyance  of  a 
land  title,  which  is  defective  by  reason  of  a  paramount  title, 
in  another,  or  other  incumbrance;  the  invalidity  of  the  title, 
(or  the  incumbrance,)  must  have  been  ascertained  by  an  evic 
tion,  or  something  tantamonnt  thereto,  before  relief  can  be 
sought.—  lb.  92 

vol.  3.  60 
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5.  But  in  cases  of  fraud,  this  rule  would,  it  r  on 

.  extended,  so  as  to  authorise  redress,  un#     p  385 

stances,  whenever  the  injury  could  be  sur;; 

-ib. 

6.  In  such  cases,  neither  the  necessity^     -,J 

joyment,  nor  the  doctrine  of  evictir  ,' :  -  J  fl  crimes 

7.  As  a  general  rule,  the  delivery  r  -  J  *  s  gU\\\y  0f 
tate  by  the  grantor,  to  the  grant  :7jm  ;               ^^  and  de_ 

as  to  prevent  the  reco\  ory  t>ac';     ;<  ',  >4     *      ^m  v  TheStah.       63 
eviction:   and,  the  vendee  cr      ?:,     '       .od  of  referring  cri- 
consideration  money,  on  th        ;  ;•  s.  prov;(ied}  it  clearly 

vendor.—  Wilexj  and  Gay1    .*    .'  ence  hag  been  made  by 

CONTRACT.  .  '■*,  ,    .  .     .     ,  *® 

as  reserved,  in  a  criminal  case,    / 

1.  Where  A  employed   ;  Decertified  under  the  hand  of 
under  a  special  cr  '  253 
charge  part  of  tb  \        ,r   the  statute,  for  negro  stealing,  it  is 

(at  the  request  '  ^  t0  the  arraV}  that  tne  sheriff,  who  as- 
him  from  B  n^  tj)e  ortpinnl  venire,  was  one  of  the  own- 
that  an  acti'  alleged  to  have  been  stolen,  and  that  he  as- 
Tompkins-  ^..ng  the  jury. —Jo  253 

2.  In  an  ac*    -    0f nCgro  stealing  is  not  embraced  in  the  limita- 
for  (he  '  ^f/bed  in  the   statute  of  18^)7,  which  limits  the  pro- 
Jease  ,f^0f  certain  offences  to  one  year.— Ib.  253 
an*~  statute  of  1831,  prescribing   the  mode  of  selecting  jur- 

i     }  in  capital   cases  embraces  within  its  provisions  only  the 

•grounds — of  opinion,  formed  and  expressed  from  a  know- 

5re  oj  facU ;  and  upon  rumor. — Queensberry  v  The  Stair.        308 

fat,  this  statute  does  not  embrace  the  whole  ground  of  chal- 

C        jefige*  on  account'of  pre-conceived  and  expressed  opinion. — 

Jb.  308 

f  An  opinion  formed  by  a  juror,  upon  facts  not  personally 
Jcnown,  but  well  authenticated,  by  witnesses  or  others,  in 
whom  he  placed  confidence-  would  not  be  included  in  the 
term  rumor,  as  used  in  the  statute. — Ib.  .    308 

8.  So,  it  is  a  good  ground  for  the  challenge  of  a  juror  for  cause, 
in  a  criminal  case,  that  he  had  formed  and  expressed  an  opi- 
nion, upon  information,  derived  from  a  person  in  whom  he 
had  confidence — the  latter  having  received  his  information 
from  a  witness. — Ib.  308 

5.  On  a  trial  for  murder,  evidence  of  the  good  or  bad  character 
of  the  deceased,  is  not  admissible,  except  in  cases  where  the 
killing  is  attended  by  circumstances  to  create  a  doubt  of  its 
character. — lb.  308 

6.  As,  where  it  appears,  that  the  slayor  has  been  actuated,  in 
the  commission  of  the  offence,  by  the  principle  of  self-de- 
fence, or  by  some  other  fact  that  would  excuse  the  offence. — 

Ib.  SOS 
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^.  n  of  evidence  of  the  bad  character  of  the 

<§(V  ->t  error,  where  the  record  does  not  show  a 


.* 
'• 


•rant  its  admission! — lb.  308 


SV  *$,  «  evidence,  in  a  court  in  this  State, 

%.   '*■    ^  .,orded  in  another,  it  should  be  shown 

s>  %,    <£  *<£  *V  ,ljlt  ^late>  sucn  instruments  are  required 

%  ^  ^  .id  that  the. recording    office   had    authority 

-    %  *  ^.—Mitchell  v.  Mitchell.  81 

■*"  .so  the  copy   to   be  read,   on  the    ground  that  the 

was   lost,  the  former  existence  of  the  deed,  and  the 
of  it,  should  be  shown  by  the  testimony  of  some  one  ca- 
pable of  identifying  the  paper,  and  not  by  persons  who  could 
not, read,  or  by  hearsay. — lb.  81 

2.  The  act  of   1828,  requiring  the  recording,  within  thirty  days, 
of  all  deeds  and  conveyances  of  personal  property,  embraces 
within    its   spirit   and   intention,  mortgages   of  personal  pro-   ' 
perty.— M'Gregor  $  Darling  v  Hall.  397 

3. Where  a  mortgage  of  personal  property, regularly  acknowledg- 
ed, was  left  in  the  proper  office,  with  a  bona  fide  intention  to 
be  recorded,  five  days  before  the  expiration  of  the  thirty  days, 
but  which,  by  the  act  of  the  clerk,  was  not  recorded,  until 
two  days  after  the  thirty  days  hadNcxpired — held  to  be  a  com- 
pliance, substantially,  with  the  statute. ---Jfo.  397 

DEMURRER. 

1 .  In  an  action  by  the  indorsee  of  a  promissory  note,  against 
the  indorser,  final  judgment,  on  demurrer,  cannot  be  render- 
ed by  the  court,  for  the  plaintiff,  without  the  intervention  of  a 
jury,  on  a  common  money  count. — Kennon  v.  McRae.  249 

2.  Where  an  inferior  court  gives  a  proper  judgment  on  demur- 
rer, though  the  judge  unnecessarily  expresses  an  improper 
reason,  for  the  judgment;  such  judgment  will  be  sustained. 
— Mason  v  Craig  el  al.  389 


DE8CENTS. 

1.  Under  the  statute  of  distributions,  of  this  State,  the  descen- 
dants of  brothers  and  sisters,  as  to  all  other  kindred,  occupy 
the  situation  of  their  respecticve  parents. — Hitchcock  Ex'r.  v. 
Smith.  29 

2.  So,  the  children  of  a  deceased  brother,  or  .sister,  of  the  whole 
blood  are  to  be .  preferred  to  brothers  and  sisters  of  the  half 
blood.— lb.  29 
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2.  So,  certiorari  is  not  grantable,  to  determine  a  question,  on 

tbe  payment  of  an  execution. — ft.        *  385 

CRIMES  AND  MISDE3IEAPTORS. 

1.  The  imprisonment,  which  the  act  of  1807,  ("to  punish  crimes 
and  misdemeanors,"  section  5y)  imposes  on  persons  guilty  of 
an  assault  with  an  intent  to  kill,  is  hot  to  he  assessed  and  de- 
termined by  the  jury, hut  by  the  court.— 7 Hawkins  v.  TheStat*.         63 

2.  This  court  is  not'particular  as  to  the  method  of  referring  cri- 
minal cases,  on  novel  and  difficult  points;  provided,  it  clearly 
appears  by  the  record,  thai  the  reference  has  been  made  by 

the  court. — Prince  v  TAe  Slate.  253 

3.  It  is  not  necessary  that  the  points  reserved,  in  a  criminal  case,     / 
as  novel  and  difficult,  should  be  certified  under  the  hand  of 

the  judge.— lb.  253 

4.  In  an  indictment,  under  the  statute,  for  negro  stealing,  it  is 
no  cause  of  challenge  to  the  array,  that  the  sheriff,  who  as- 
sisted in  summoning  the  original  venire,  was  one  of  the  own- 
ers of  the  slave,  alleged  to  have  been  stolen,  and  that  he  as- 
sisted in  drawing  the  jury. — ft  253 

4.  The  offence  of  negro  stealing  is  not  embraced  in  the  limita- 
tion, prescribed  in  the  statute  of  1807,  which  limits  the  pro- 
secution of  certain  offences  to  one  year. — lb.  253 

5.  The  statute  of  1831,  prescribing  the  mode  of  selecting  jur- 
ors in  capita]  cases  embraces  within  its  provisions  only  the 
two  grounds — of  opinion,  formed  and  expressed  from  a  know- 
ledge of  facts;  and  upon  rumor. — Qneensberry  v  The  Statr.  308 

6.  But,  this  statute  does  not  embrace  the  whole  grourfd  of  chal- 
lenge, on  account' of  pre-conceived  and  expressed  opinion.— 

lb.  308 

7.  An  opinion  formed  by  a  juror,  upon  facts  not  personally 
known,  but  well  authenticated,  by  witnesses  or  others,  in 
whom  he  placed   confidence;  would  not   be  included  in  tbe 

term  rumor,  as  used  in  the  statute. — lb.  308 

8.  So,  it  is  a  good  ground  for  the  challenge  of  a  juror  for  cause, 
in  a  criminal  case,  that  be  had  formed  and  expressed  an  opi- 
nion, upon  information,  derived  from  a  person  in  wjjom  he 
had  confidence — the  latter  having   received  his  information 

from  a  witness. — lb.  308 

5.  On  a  trial  for  murder,  evidence  of  the  good  or  bad  character 
of  the  deceased,  is  not  admissible,  except  in  cases  where  the 
killing  is  attended  by  circumstances  to  create  a  doubt  of  its 
character. — ft.  308 

6.  As,  where  it  appears,  that  the  slayor  has  been  actuated,  in 
the  commission  of  the  offence,  by  the  principle  of  self-de- 
fence, or  by  some  other  fact  that  would  excuse  the  offence. — 

Ih  .     308 
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.  So1,  the  rejection  of  evidence  of  the  bad  character  of  the 
slain  person,  is  not  error,  where  the  record  does  not  show  a 
state  of  facts,  to  warrant  its  admission! — lb.  308 


DEEDS. 

1 .  To  authorise  the  reading,  in  evidence,  in  a  court  in  this  State, 
of  the  copy  of  a  deed  recorded  in  another,  it  should  be  shown 
that,  by  the  laws  of  that  State,  such  instruments  are  required 
to  be  recorded,  and  that  the, recording    office   had    authority 

to  certify  copies. — Mitchell  v.  Mitchell.  81 

2.  To  authorise  the  copy  to  be  read,  on  the  ground  that  the 
original  was  lost,  the  former  existence  of  the  deed,  and  the 
loss  of  it,  should  be  shown  by  the  testimony  of  some  one  ca- 
pable of  identifying  the  paper,  and  not  by  persons  who  could 

not  read,  or  by  hearsay. — lb.  81 

2.  The  act  of   1828,  requiring   the  recording,  within  thirty  days, 
of  all  deeds  and  conveyances  of  personal  property,  embraces 
within    its   spirit   and   intention,  mortgages  of  personal  pro-    ■ 
perty.--- JIPGregor  fy  Darling  v  Hall.  397 

3.  Where  a  mortgage  of  personal  property,  regularly  acknowledg- 
ed, was  left  in  the  proper  office,  with  a  bona  fide  intention  to 
be  recorded,  five  days  before  the  expiration  of  the  thirty  days, 
but  which,  by  the  act  of  the  clerk,  was  not  recorded,  until 
two  days  after  the  thirty  days  hadscxpired — held  to  be  a  com- 
pliance, substantially,  with  the  statute.-— Tb.  397 

DEMURRER. 

1 .  In  an  action  by  the  indorsee  of  a  promissory  note,  against 
the  indorser,  final  judgment,  on  demurrer,  cannot  be  render- 
ed by  the  court,  for  the  plaintiff,  without  the  intervention  of  a 
jury,  on  a  common  money  count. — Kennon  v.  McRae.  249 

2.  Where  an  inferior  court  gives  a  proper  judgment  on  demur- 
rer, though  the  judge  unnecessarily  expresses  an  improper 
reason,  for  the  judgment;  such  judgment  will  be  sustained. 

— Mason  v  Craig  el  al.  389 


DESCENTS. 

1.  Under  the  statute  of  distributions,  of  this  State,  the  descen- 
dants of  brothers  and  sisters,  as  to  all  other  kindred,  occupy 
the  situation  of  their  respective  parents. — Hitchcock  Ex*r.  v. 
Smith.  29 

2.  So,  the  children  of  a  deceased  brother,  or  sister,  of  the  whole 
blood  are  to  be  preferred  to  brothers  and  sisters  of  the  half 
blood.—  lb.  29 
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DEVASTAVIT. 


1.   Under  the  statutes  of  this  State,   an  order  of  the  County 
court,  ascertaining  a  specific  sum,  in  favor  of  a  distributee; 
is  equivalent  to  a  judgment  of  devastavit — and  establishes  the 
fact,  of  assets  in  the  hands  of  an  executor  or  administrator. 
— Judge  of  Limestone  Co.  Court,  use,  6/c.  v.  Coalter  el  aL  348 

DILIGENCE. 

1.  Where  one  receives  business,  within  the  line  of  his  occupa- 
tion, the  law  will  presume  that  he  is  to  receive  ordinary  com- 
pensation for  it:  and  so,  hold  him  to'  strict  diligence,  in  dis- 
charge thereof. — Morrison  v.  Orr.  t  49 

2.  But,  if  such  business  be  entrusted  to  a  person  out  of  his  ordi- 
nary profession,  the  law  presumes  it  to  bo  a  mere  naked  agen- 
cy, in  which  compensation  is  not  an  ingredient. — lb.  49 

3.  If  a  person  undertakes  voluntarily  to  perform  services,  for 
another,  without  reward — such  person  is  not  liable  for  a  non- 

feazance. — lb.  49 

4.  Where  an  agency  is  to  be  performed  out  of  the  business  of  the 
agent,  for  compensation,. he  will  be  held  only  to  the  exercise 

of  ordinary  dilligence  in  its  transaction. — 76.  49 

•  ■ 

DISTRIBUTION,  STATUTE  OI\ 

1.  Under  the  statute  of  distributions,  of  this  State,  the. descen- 
dants of  brothers  and  sisters,  as  to  all  other  kindred,  occupy 
*  the  situation  of  their  respective  parents. — Hitchcock,  ex'or  v. 
Smith.  '  29 

.  2.  So,  the  children  of  a  deceased  brother,  or  sister,  of  the  whole 
blood,  are  to  be  preferred  to  brothers  and  sisters  of  the  half 
blood.— lb.  '  .29 

ERROR,  AND  WRIT  OF. 

1.  Where,  in  trespass  to  try  title,  the  plaintiff  adduced  a  regu- 
lar chain  of  legal  title,  in  himself,  sufficient  to  insure  his  re- 

•  covery ;  (unless  impeached  for  fraud  or  opposed  by  paramount 
title:)  and  the  evidence  offered  in  defence  did  not  resist  a  re- 
covery on  these  grounds,  but  was  clearly  inadmissible — held, 
that  the  appellate  court  was  not  bound  to  reverse,  merely  be- 
cause* the  court  below  gave  instructions,  which  may  not  have 
been  perfectly  correct,  it  appearing  they  could  not  have  preju- 
diced the  defendant. — Scott  v.  Hancock.  ,  44 

2.  Before  joinder  in  error,  additional  assignments,  are  allowa- 
ble, of  course  :  but  after  joinder,  only  such  will  be  permitted 
to  be  filed,  as  go  to  the  merits  ;  and  then  by  leave  of  the  court. 
—Sioice  v.  Sewall.  67 
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• 

3.  Decisions  of  inferior  courts,  in  respect  to  motions  for  new 
trials,  are  matters  within  the  juidicial  discretion  of  the  pre- 
siding judge;  and,  though  it  is  the  duty  of  such  courts,  in  re- 
ference to  matters,  within  their  discretion,  to  govern  them- 
selves by  the  rules  established  by  the  Supreme  court,  (ex- 
cept there  be  special  causes  for  a  contrary  course;)  yet,  ge- 
nerally, such  decisions  are  not  the  subject  of  revision,  in 
error. — Fennel,  Davis  Sf  Co.  v.  Patrick's  Adm*rs.  244 

4.  This  court  is  not  particular  as  to  the  method  of  referring  cri- 
minal cases,  on  novel  and  difficult  points;  provided,  it  clearly 
appears  by  the  record,  that  the  reference  has  been  made  by 

the  court.—  Prince  v  The  Slate.  253 

5.  It  is  not  necessary  that  the  points  reserved  in  a  criminal  case, 
as  novel  and  difficult,  should  be  certified,  under  the  hand  of 

the  judge. — 16.  253 

6.  If  a  party  elects  the  determination  of  the  jury,  upon  an  issue, 
properly  belonging  to  the  court,  he  will  not  be  permitted,  af- 
terwards, to  take  advantage  of  that  matter,  in  error. — Judge 

of  Limestone  Co.  Court,  use,  Sfc.  v.  French.  2C3 

7.  Where  an  inferior  court  has  rejected  evidence,  which  prima 
facie,  has  no  pertinence  to  tho  issue,  the  record  should  show 

its  competency,  and  that  the  proof  had  been  made,  which  was 
necessary  to  render  it  so. — Clendinning  6/  Buckley  v.  Ross.         267 

8.  The  defects  of  an  insufficient  scire  facias,  in  a  proceeding 
against  bail,  cannot  be  reached  in  error,  where  the  record 
shows  a  judgment  upon  plea  withdrawn. — Clements  v.  Johnson.       269 

9.  In  such  case,  the  court  will  presume  the  existence  of  a  plea, 
competent  to  reach  the  defects  of  the  scire  facias,  although 

the  form  of  the  plea  be  not  shewn  in  the  record. — lb.  x         269 

10.  A  complainant  in  Chancery,  cannot  object,  in  error,  that  the 
court  below  decreed,  without  making  new  parties,  when  the 
answer  of  the  defendant  disclosed,  that  there  were  other  par- 
ties.— Lowry  et  al.  v.  Mallory,  Armstrong  fy  Co.  297 

11.  It  is  not  error'that  a  judgment,  on  garnishment,  is  rendered 
against  parties  as  administrators— ihe  process  having  issued 
against  executors — one  of  whom  answers    as  such-Terry  et 

aL  Ex'rs.  v.  Lindsay  §  Co.  317 

12.  Such  matters  are  amendable  under  the  statute  of  jeofails.— lb.       317 

13.  Where  process  of  garnishment  issues  against  two  executors, 
which  is  only  served  on  one,  who  answers,  such  answer  will 
not  authorise  a  verdict  and  judgment  against  both  executors. 

Ib.\  317 

14.  Objection  to  the  sufficiency  of  the  affidavit,  in  a  proceeding 

on  garnishment,  must  be  taken  in  the  court  below. — lb.  317 

15.  Where  an  inferior  court  gives  a  proper  judgment  on  demur- 
rer, though  the  judge  unnecessarily  expresses  -an  improper 
reason,  for  the  judgment;  such  judgment  will  be  sustained. — 
Mason  v  Craig  et  al.  389 


480  INDEX. 

15.  A  replication,  neither  denying,  avoiding,  or  admitting  the 
averments  of  the  plea  to  which  it  refers,  is  bad. — lb.  389 

16.  To  authorise  a  reversal  of  a  case,  in  the  Supreme  court 
there  must  be  a  concurrence,  by  a  majority  of  the  court,  in 
the  result  of  a  conclusion  on  some  point,  presented  by  the  re- 
cord, though  the  views,  or  reasons  in  arriving  at  such  conclu- 
sion, be  different. —  Cook  v.  Drew*  392 

17  This  court  is  possessed  of  jurisdiction  on  writ  of  error,  of  a 
question  arising  on  a  motion  to  re-tax  costs  —  involving  the 
construction  of  the  act  of  1807. — Smith  v  Donelson.  393 

18.  The  Supreme  court  will  not  presume  that  an  appeal  on  a 
judgment  in  attachment  has  been  taken  after  five  days,  mere- 
ly on  its  appearing  that  the  appqal  bond  is  dated  after  the  ex- 

.    piration  of  such  period. — Johnson  v.  Hale.  331 

19.  A  writ  of  error  will  not  be  dismissed,  because  the  citation 
returned  executed,  is  directed  to  the  coroner  instead  of  the 
iheriff;  even  if  no  part  of  the  record  shows  the  sheriff  to  be  a 

'party  in  interest. — Chenault  v.  Bush.  342 

20.  The  Supreme  court  will  not  dismiss  a  writ  of  error,  on  sug- 
gestion, that  co-defendants  are  not  joined;  it  not  appearing, 
from  the  record,  that  other  parties  are  made  defendants,  by 
the  decree,  than  those  embraced  in  the  writ.--- Campbell  et  al 

v  Longworth.  343 


ESTATE. 

1.  A  mere  settlement  of  the  accounts  of  the  representative  of  an 
estate,  whether  partial  or  final,  will  not  authorise  a  suit  against 
the  sureties  to  the  bond  of  such  representative,  unless  the 
settlement  is  followed  by  an  order  or  decree  of  the  Orphans' 
court,  for  the  payment  of  the  sum  due,  and  specifying  to 
whom  the  payment  is  to  be  made. — Judge  of  Limestone  Co. 
Court  v.  French.  263 


EVICTION.  , 

1.  It  is  no  defence  to  an  action,  brought  upon  a  promissory  note, 
that  the  note  had  been  executed  in  consideration  of  the  pur- 
chase of  real  estate;  the  title  to  which  was  alleged  to  be  de- 
fective, and  incumbered  by  a  paramount  title;  no  fraud  botng 
alleged,  and  it  appearing,  that  the  vendee  had  enjoyed  pos- 
session long  before  the  alleged  incumbrance  ensued;  and, 
that  there  had  been  no  judicial  test  of  the  validity  of  title, 

and  no  eviction  had. —  Wilson  v.  Jordan.  92 

2.  If  a. failure  of  consideration  arise  from  the  conveyance  of  a 
land  title,  which  is  defective,  by  reason  of  a  paramount  title 
in  another,  or  other  incumbrance;  the  invalidity  of  the  title, 
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(or  the  incumbrance,)  must  have  been  ascertained  by  an  evic- 
tion, or  something  tantamount  thereto,  before  relief  can  he 
sought.— Ib.  92 

3.  But  in  cases  of  fraud,  this  rule  would,  it  seems,  be  properly 
extended,  so  as  to  authorise  redress,  under  similar  circum- 
stances, lohenever  the  injury  could  be  sufficiently  ascertained. ^ 

-ib.  .      .  ,92 

4.  In  such  cases,  neither  the  necessity  of  disturbance  in  the  en- 
joyment, nor  the  doctrine  of  eviction,  can  apply. — Ib.  92 

5.  ^As  a  general  rule,  the  delivery  of  the  possession  of  real  es- 
tate by  the  grantor,  to  the  grantee,  is  evidence-  of  title,  so  far 
as  to  prevent  the  recovery  back  of  the  purchase  money,  until 
eviction:  and,  the  vendee  cannot  defeat  the  recovery  of  the 
consideration  money,  on  the  ground  of  want  of  title,  in  the 
vendor. —  WHey  and  Gayle  v.  White  and  Lesley.  355 

6.  In  such  case, a  vendee  is  bouud  to  ascertain  the  title  sold;  and 

if  he  choses,  may  protect  himself,  by  proper  covenants. — 16.         355 

7.  But,  in  the  case  of  a  sale  of  lands  by  an  administrator  or  exe- 
cutor, under  the  statute,  the  rule  is  otherwise:  they  act  as 
trustees,  who  sell  the  title  of  others;  and,  if  they  do  not  strict- 
ly pursue  the  authority  under  which  they  act,  the  sale  made 
by  them  is  void:  and  the  possession  held  under  them, by  a  ven- 
dee, is  tortious;  and  the  latter  is  liable  to  the  heirs,  for  mesne 
profits.-— 16.  355 

8.  In  such  case,  the  vendee  may  legally  resist  the  recovery  of" 

the  purchase  money,  without  proof  of  eviction. — Ib.  355 

EVIDENCE. 

1.  The  statute  of  this  State,  on  the  subject  of  allowing  a  party 
his  own  oath,  where  the  amount  in  controversy  is  twenty  dol- 
lars, or  under,  is  an  innovation  of  the  common  law.  a.  C.  must 

be  strictly  construed. — Locke  v.  Miller.  13 

2.  If  an  amount  claimed  by' a  defendant  by  way  of  an  off-set  to 
a  suit,  be  more  than  twenty  dollars,  he  cannot  testify  in  re- 
gard to  it,  unless  he  relinquishes  the  excess. — lb.    .  13 

3.  Where,  in  trespass  to  try  title,  the  plaintiff  adduced  a  regu- 
lar chain  of  legal  title,  in  himself,  sufficient  to  insure  his  re- 
covery, (unless  impeached  for  fraud  or  opposed  by  paramount 
title:)  and  the  evidence  offered  in  defence  did  not  resist  a  re- 
covery on  these  grounds,  but  was  clearly  inadmissible — held, 
that  the  appellate  court  \*as  not  bound  to  reverse,  merely  be- 
cause the  court  below  gave  instructions,  which  may  not  have 
been  perfectly  correct,  it  appearing  they  could  not  have  preju-^ 
diced  the  defendant. — Scolt  v.  Hancock  44 

4.  The  obligor  in  an  attachment  bond,  condition  for  the  return 
of  the  property  attached,  or  for  the  satisfaction  of  any  judg- 
ment rendered;  is  an  incompetent  witness  in  the  attachment 
cause. — Stowe  v.  Scwall.  67 

vol.  3.  61 
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5.  Because  an  account  slated,  may  be  declared  on,  as  such,  the 
plaintiff  is  not  precluded  from  introducing  an  account  stated, 
under    any   of  the    assumpsit  counts,  to  which  it  may  be  ap- 

— Stoice  v.  Sewall.  67 

6.  If,  after  an  action  commenced,  an  account  is  stated  between 
the  parties,  it  may  properly  be  given  in  evidence,  on  the  trial. 

—76.  67 

7.  But  if  an  action  at  law  be  brought  by  one  co-partner  against 
another,  before  final  settlement,  and  afterwards,  before  the 
trial,  a  settlement  takes  place,  and  a  balance  is  struck  be- 
tween the  parties,  the  courts  will  presume  that  the  accounts 
were  thus  settled  with  a  view  to  th«  pending  action  :  and  so, 
be  evidence  to  sustain  the  action  :  especially  after  the  defen- 
dant had  absconded. — lb.  67 

8.  Where  a  note  was  offered  in  evidence,  in  an  attachment  cause, 
(which  note  was  not  due  when  the  attachment  issued  ;)  and 
neither  the  affidavit  nor  any  part  of  the  proceedings  showed 

that  fact,  held  not  to  be  admissible. — lb.  67 

9.  To  authorise  the  reading,  in  evidence,  in  a  court  in  this  State, 
of  the  copy  of  a  deed  recorded  in  another,  it  should  be  shown 
that,  by  the  laws  of  fhat  State,  such  instruments  are  required 
to  be  recorded,  and  that  the  recording    office  had    authority 

to  certify  copies. — Mitchell  v.  Mitchell.  81 

10.  To  authorise  the  copy  to  be  read,  on  the  ground  that  the 
original  was  lost,  the  former  existence  of  the  deed,  and  the 
loss  of  it,  should  be  shown  by  the  testimony  of  some  one  ca- 
pable of  identifying  the  paper,  and  not  by  persons  who  could 

not  read,  or  by  hearsay. — lb.  ♦  81 

11.  The  copy  of  a  foreign  grant,  (or  of  a  conveyance  under  it,) 
made  from  the  Land  office  Register,  or  original  entries,  there- 
of, cannot  be  substituted,  in  evidence,  for  the  originals,  until 

c     the  latter  have  been  shown  to  be  lost  or  destroyed. — Hallet 

v.   The  Heirs  of  Eslava.  105 

12.  Where  the  title  vto  real  estate  is  defended  on  a  grant,  issued 
by  a  foreign  power;  such  grant  must  be  produced,  or  its  loss 
or  destruction  legally  shewn,  by  a  full  and  entire  transcript 

from  the  record,  before  it  becomes  evidence. — lb.  105 

13.  A  foreign  grant  to  real  estate,  before  it  can  preponderate 
against  a  patent  certificate,  issued  under  the  authority  of  the 
United  States,  must  be  produced,  (in  order  to  test  its  validi- 
ty,) or  its  absence  accounted  for,  and  supplied,  according  to 

the  rules  of  evidence. — lb.  105 

14.  A  sworn  copy  of  a  steam  boat  register,  from  the  record's  of 
the*  custom  house,  is  not  prima  facie  evidence  of  ownership, 
even  against  the  party  making  it,  under  affidavit;  without  fur- 
ther proof  of  the  fact. — Jones  et  al.  v.  Pitcher  4*  Co.  135 

15.  The  act  of  1812,  on  the  subject  of  certificates,  issued  under 
any  acts  of  Congress,  &c.  was   intended  to  embrace,  and 
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equally  applies,  to  all  certificates  that  had  been,  or  might  have 
been,  legally  granted,  pursuant  to  acts  of  Congress,  then  ex- 
isting; or  which  might  afterwards  have  been  passed,  granting 
"  certificates  upon  any  warrant;  or  order  of  survey,  or  to 
any  donation  or  pre-emption  claimants." — Lewis  v.  Gouge  tie.       184 

16.  So,  this  statute  embraces  a  certificate,  issued  under  the  act 
of  Congress  of  1822,  entitled  "  an  act  confirming  claims  to 
lots  in  the  town  of  Mobile,  and  to  lands  in  the  former  province 
of  West  Florida,  which  claims  have  been  reported  favorably 

on  by  the  commissioners  appointed  by  the  U.  States." — lb.  184 

17.  Evidence  of  a  sheriff's  deed,  made  under  a  sale  by  the  sheriff, 
it  not  appearing  that  any  judgment  had  been  rendered,  is  not 
admissible. — lb.  184 

18.  In  an  action,  brought  upon  a  written  instrument,  stipulating 
for  the  payment  of  a  certain  sum,  whenever  the  transfer  of  a 
lease  should  have  been  made,  by  the  plaintiff  to  the  defend- 
ant— held,  that  evidence,  shewing  that  a  stranger  had  enjoy- 
ed possession  of  the  leased  premises,  under  a  tenancy  from 
the  defendant^  was  sufficient  to  authorise  the  plaintiff  to  main- 
tain his  action — and,  for  the  jury  to  infer,  that  the  transfer  had 
been  made  of  the  lease. — Roberts  v  Stodder's  Mrn'r.  215 

19.  Where  the  execution  of  an  attested  instrument,  whether  un- 
der seal  or  not,  is  properly  in  issue,  the  evidence  of  the  sub- 
scribing witness  is  the  best,  and  only  admissible  evidence; 
unless  the  impracticability  of  producing  it,  can  be  satisfac- 
torily shewn;  or,  unless  the  subscribing  witness  becomes  le- 
gally incompetent  from  some  cause,  not  chargeable  as  a  fault, 
against  the  party,  on  whom  the  making  of  the  proof  de- 
volves.—Uennc/  v.  Robinson,  Adm?r.  227 

20.  Sembky  that  such  secondary  evidence  might  be  allowed, where 

the  subscribing  witness  becomes  the  administrator  or  execu-  t 

tor  of  the  obligee  or  payee — ex  necessitate;  and,  then  only  for 

what  it  is  worth. — lb.  227 

21.  Evidence  of  the  hand  writing  of  the  subscribing  witness,  to  a 
promissory  note,  or  of  the  signature  of  the  maker,  and  his  ad- 
mission of  its  execution;  is  not  admissible,  in  an  action  against 
the  maker,  where  such  subscribing  witness,  after  attesting  . 
the  note,  becomes  the  assignee  thereof,  and  sues  as  plain- 
tiff.— lb.  227 

22.  Where  an  inferior  court  has  rejected  evidence,  which  prima 
facie,  has  no  pertinence  to  the*  issue,  the  record  should  show 

its  competency,  and  that  the  proof  had  been  made,  which  was 
necessary  to  render  it  so. — Clendtnning  #  Bulkleyv.  Ross.         267 

23.  The  statute  of  1807,  authorising  the  issuance  of  a  commis- 
sion, to  take  testimony,  in  cases  of  non-residence,  &c;  does 
not  strictly  require  a  written  affidavit,  to  be  filed. — Boardman 

v.  Etoing.  293 
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24.  While  this  court  is  disposed,  however,  to  sustain  the  practice 
of  filing  written  affidavits,  in  such  case,  yet  particular  strict- 
ness will  not  be  required,  in  the  manner  of  drawing  them. — Io.       293 

25.  So,  where  an  affidavit  set  out  the  non-residence  of  a  witness, 
by  stating  that  he  resided  in  the  "  city  of  New  York;"  the 
court  held,  that  his  non-residence  was  sufficiently  shewn,  as 
the  city  of  New  York  would  be  presumed  to  be  in  the  State  of 
New  York,  in  cases  of  this  character. — 76.  293 

26.  On  a  trial  for  murder,  evidence  of  the  good  or  bad  character 
of  the  deceased,  is  not  admissible,  except  in  cases  where  the 
killing  is  attended  by  circumstances  to  create  a  doubt  of  its 
character. —  QuesenbciTy  v.  The  State.  308 

27.  As,  where  it  appears,  that  the  slayor  has  been  actuated,  in 
the  commission  of  the  offence,  by  the  principle  of  self-de- 
fence, or  by  some  other  fact  J  hat  would  excuse  the  offence. — 

lb.  308 

28.  So,  the  rejection  of  evidence  of  the  bad  character  of  the 
slain  person,  is  not  error,  where  the  record  does  notjshow  a 
state  of  facts,  to  warrant  its  admission. — IF).  308 

29.  The  rule  preferring  written  to  unwritten  evidence,  will  not 
apply  so  as  to  exclude  parol  proof,  when  its  object  is  to 
show,  that  the  written  evidence  of  the  contract,  has  been 
fraudulently  obtained.—  Cozzins  v  Wliitaker.  322 

30.  Sworn  copies  of  the  proceedings  in  a  suit  had  before  a  jus- 
tice of  the  peace,  in  another  State,  (proved  by  the  evidence 
of  such  justice,  taken  in  compliance  with  the  statutes  of  this 
State,)  in  the  absence  of  proof  that  such  State  has  provided 
bylaw,  a  certain  mode  of  proof,  in  relation  to  such  proceed- 
ings; are  admissible  as  testimony. — JWGee  Sf  Richrdsonv. 
Sheffield,  35  r 

31.  Semble — In  a  suit,  brought  to  recover  the  amount  of  a  judg- 
ment, rendered  by  a  justice  of  the  peace,  in  another  State; 
parol  proof  is  admissible  to  show  that  the  individual  pur- 
porting to  have  rendered  the  judgment,  was  a  justice  of  the 
peace. — 16.  *3ol 

32.  A  judgment,  or  decree,  cannot  be  used  in  evidence,  unless  it 
appear  to  have  been  mutual  and  reciprocal  between  the  par- 
ties.— Philips  Jldm'r  v.  Thompson  et  ux.  369 

EXECUTION. 

1.  A  motion  will  not  lie  to  quash  an  execution,  on  a  mere  parol 
showing  that  it  has  been  paid.—  %  Clemens  #  M'Clellan  y.  Prout 

and  Brahan.      f  345  • 

2.  An  execution  will  be  enforced  for  the  benefit  of  a  surety, 
•  who  has  paid  it;  but  the  fact  must  appear,  by  evidence,  that 

the  surety  is  to  be  benefited. — lb  345 

S.Semble— That  the  return  ofnullabona,  to  an  execution  against 
an  executor  or  administrator  will  be  sufficient  to  authorise  a 
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suit  agaiust  the  sureties  on  the  bond. — Judge  Limestone  Co. 
court,  use  eye.  v  Coalter  el  dl.  348 

4.  Certiorari  is  not  grant  able,  to  determine  a  question,  on  the 
payment  of  an  execution. — Bobo  4jr  Johnson  v.   Thompson.  385 

5.  It  is  no  satisfaction  of  a  judgment,  to  pay  the  amount  there- 
of to  an  officer,  after  he  lias  returned  the  execution  issued 
thereon. — 76.  385 

6.  Nor  to  pay  the  amount  thereof,  to  such  officer,  before  the  is- 
suance of  execution. — lo.  385 

7.  An  officer  to  whom  an  execution  is  directed,  has  no  authori- 
ty to  receive  specific  property,  of  any  kind,  in  payment  there- 
of.— lb.  385 

8.  The  interest  of  a  mortgagor,  in  the  mortgaged  property,  may 
legally  be  levied  ou,  and  sold,  under  execution  at  law.-'-Jtfc- 
Gregor  o>  Darling  v.  Hall.  •  397 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Where,  in  a  suit  brought  against  an  estate,  for  goods,  wares 
and  merchandise,  the  declaration  did  not  show  the  debt  to 
have  arisen  from  funeral  expenses,  or  for  the  last  sickness  of 
the  deceased — held,  that  it  was  a  good  defence  to  such  ac- 
tion, that  during  the  pendency  of  it,  the  estate  had  been  re- 
turned insolvent:  and,  that  such  matter  was  properly  pleaded, 
by  the  administrator  puis  darrein  continuance. — Fennel,  Davis 

ts  Co.  v.  Patrick's  Adm'r.  244 

2.  That  a  replication  to  such  plea,  not  averring  how  much  of 
the  demand  sued  on,  was  for  debts  due  for  funeral  expenses, 
or  expenses  of  last  sickness;  and  whether  of  sufficient  amount 

to  give  the  court  jurisdiction — was  not  good. — lb.  24A 

3.  A  mere  settlement  of  the  accounts  of  the  representative  of  an 
estate,  whether  partial  or  final,  will  not  authorise  a  suit  against 
the  sureties  to  the  bond  of  such  representative,  unless  the 
settlement  is  followed  by  an  order  or  decree  of  the  Orphans' 
court,  for  the  payment  of  the  sum  due,  and  specifying  to 
whom  the  payment  is  to  be  made. — Judge  of  Limestone  Co. 
Court  v.  French.  263 

4.  It  is  not  error  that  a  judgment,  on  garnishment,  is  rendered 
against  parties  as  administrators — 'the  process  having  issued 
against  executors — one  of  whom  answers    as   such.- Tcm/  et 

at.  Ex'rs.  v.  Lindsay  fy  Co.  317 

5.  Such  matters  are  amendable  uncfer  the  statute  of  jeofails.— lb.       SIT 

6.  Where  process  of  garnishment  issues  against  two  executors, 
which  is  only  served  on  one,  who  answers,  such  answer  will 
not  authorise  a  verdict  and  judgment  against  both  executors. 

lb.  317 

7.  An  action  will  not  lie  on  the  bond  of  an  executor  or  adminis- 
trator, for  failing  to  pay  over  a  legaoy,  declared  by  the  coun- 
ty conrt,  where  there  has  been  no  final  settlement;  it  not  ap- 
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pearingthat  a  refunding  bond  has    been  given. — Judge  of    * 
Limestone  Co.  Court,  use,  fyc.  v.  Coalter  et  at.  348 

8  Before  suit  can  be  maintained  against  the  sureties  of  an  exe- 
cutor or  administrator,  on  the  bond,  it  must  appear  that  as- 
sets have  been  fixed  in  the  hands  of  the  latter;  and  that  the 
money  alleged  to  be  due,  cannot  be  recovered  of  them. — lb.      348 

9.   Under  the  statutes  of  this  State,   an  order  of  the  County 
court,  ascertaining  a  specific  sum,  in  favor  of  a  distributee; 
is  equivalent  to  a  judgment  of  devastavit — and  establishes  the 
fact,  of  assets  in  the  hands  of  an  executor  or  administrator. 
—lb.  348 

10.  Semble — That  the  return  of  nulla  bona,  to  an  execution 
against  an  executor  or  Administrator,  will  be  sufficient  to  au- 
thorise a  suit  against' the  sureties  on  the  bond. — lb.  348 

1 1 .  Semble — The  act  of  1 822  on  the  subject  of  authorising  sales 
by  an  administrator  or  executor,  of  the  real  estate  of  a  de- 
ceased person,  though  it  did  not  repeal  the  act  of  1803,  di- 
recting a  sale  -  of  the  lands  of  a  testator  or  intestate,  yet, 
superseded  the  provisions  of  the  latter  act. —  Wiley  Sf  Gayle  v 
White  and  Lesley.  355 

12.  Under  the  statute  of  1803,  the  County  court  had  no  power  to 
order  a  sale  of  the  lands  of  a  testator  or  intestate,  without 
proof,  that  the  representative  had  given  the  notice  required  by 

the  act.— lb.  355 

13.  So,  the  failure  oftho  representative  to  give  bond,  as  tho  act 
directs,  held  to  avoid  the  sale  of  lands  made  by  him. — lb.  355 

14.  But,  in  the  case  of  a  sale  of  lands,  by  an  administrator  or  exe- 
cutor, under  the  statute,  the  rule  is  otherwise:  they  act  as 
trustees,  who  sell  the  title  of  others;  and,  if  they  do  not  strict- 
ly pursue  the  authority  under  which'  they  act,  the  sale  made 
by  them  is  void:  and  the  possession  held  ulder  them,  by  a  ven- 
dee, is  tortious;  and  the  latter  is  liable  to  the  heirs,  for  mesne 
profits. — lb.  ,  355 

15.  In  nuch  case,  the  vendee  may  legally  resist  the  recovery  of 

the  purchase  money,  without  proof  of  eviction.— lb.  355 

FRAUDS. 

1.  If  a  failure  of  consideration  in  the~sale  of  land, (or  personal  es- 
tate,) be  the  result  of  fraudulent  intention  in  the  vendor,  espe- 
cially if  it  relate  to  trie  quantity  or  quality  sold;  such  failure 
may  constitute  a  legal  defence  to  an  action,  brought  to  recov- 
er the  purchase  money  —  Wilson  v.  Jordan.  92 

2.  Generally,  however,  the  injury  by  the  failure  of  considera- 
tion, must  have  been  sustained  before  the  remedy  is  sought; 
either  by  using  it  as  matter  of  defence  to  an  action  for  the 
purchase  money,  or  as  the  gjround  of  an  independent  action. 

— lb.  n 
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3.  If  a  failure  of  consideration  arise  from  the  conveyance  of  a 
land  title,  which  is  defective,  by  reason  of  a  paramount  title 
in  another,  or  other  incumbrance;  the  invalidity  of  the  title, 
(or  the  incumbrance,)  must  have  been  ascertained  by  an  evic- 
tion, or  something  tantamount  thereto,  before  relief  can  be 
sought. — lb.  92 

4.  But  in  cases  of  fraud,  this  rule  would,  it  seems,  be  properly 
extended,  so  as  to  authorise  redress,  under  similar  circum- 
stances, whenever  the  injury  could  be  sufficiently  ascertained. 
—16.  ♦  92 

5.  In  such  cases,  neither  the  necessity  of  disturbance  in  the  en- 
joyment, nor  the  doctrine  of  eviction,  can  apply. — lb.  92 

6.  The  rule  preferring  written  to  unwritten  evidence,  wilf  not 
apply  so  as  to  exclude  parol  proof,  when  its  object  is  to  show 
that  the  written  evidence  of  the  contract  has  been  fraudulent- 
ly obtained. —  Cozzinss.    IVhitakcr.  322 

7.  In  cases  of  breach  of  warranty,  or  for  deceit,  in  the  sale  of  a 
chattel,  an  offer  to  return,  or  actual  return,  if  practicable,  is 
necessary,  wherever  the  object  is  to  rescind  the  contract,  and 
avoid  payment  of  the  consideration  money ;  or  to  recover  back 

the  price  already  paid. — lb.  322 

8.  A  return,  or  an  offer  to  return,  a  slave  sold,  is  not  essential, 
to  enable  the  vendee  to  recover,  in  an  action  on  the  case,  in 
the  nature  of  deceit,  for  fraudulent  representations,  inducing 

the  purchase. — lb.  322 

FRAUDS  STATUTE  OF. 

1.  Where  A  employed  B  and  C,  to  perform  certain  services, 
under  a  special  contract;  and  the  hitter  engaged  D,  to  dis- 
charge part  of  tho  work — held,  that  a  verbal  promise,  by  A, 
(at  the  request  of  B  and  C,)  to  pay  D  the  amount  owing  to 
him  from  B  and  C,  was  within  the  statute  of  frauds:  and 
that  an  action  by  D,  on  the  promise,  was  not  sustainable. — 
Tompkins  v.  Smith.  54 

2.  Where  A  requested  B  to  write  to  C,  and  request  the  lat- 
ter to  furnish  D  with  goods,  and  he,  A.  would  pay  for  them; 
and  B,  with  A's  consent,  wrote  to  his  agent,  representing  A 
to  be  solvent;  and  the  agent  applied  !o  C,  and  procured  the 
goods  to  be  furnished — held,  that  A  could  not  avoid  the  pay- 
ment, on  the  ground,  that  the   promise,  not  being  in  writing, 

•     was  within  the  statute  of  frauds. — Rhodes  v.  Leeds.  212 

3.  Under  tj?e  statute  of  frauds,  a  promise  by  A,  to  pay  the  debt 
of  B,  (to  be  obligatory,)  must  be  in  writing,  wherever  the  cre- 
dit is  given  to  B.—Id.  212 

4.  But,  if  the  credit,  in  the  first  instance,  is  given  to  A,  although 
the  consideration  passes  to  B — it  is  an  original  undertaking 

by  A,  and  he  is  bound,  although  there  is  no  writing. — Id.  212 

5.  Where  an  action   was  brought  by  commissioners  of  a  16th 
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section,  to  recover  a  forfeiture,  incurred  by  one,  who  failed 
to  com  [fly  with  a  contract  for  leasing  certain  lots  in  said  sec- 
tion— held  — 

1st.  That  a  contract,  for  such  leasing,  was  embraced   by  the 
S  statute  of  frauds,  and  required  a  memorandum,  in  writing. 

2d.  That  a  memorandum/made  by  a  clerk,  appointed  by  the 
commissioners,  to  attend  said  s:ile,  was  not  sufficient,  under 
the  statute  of  frauds. — Carmack  el  al.    Comm'rs  v.Masterson.       411 

GARNISHMENT. 

1.  It  not  error,  that  a  judgment,  on  garnishment,  is  rendered 
against  parties  as  administrators — the  process  having  issued 
against  executors — one  of  whom  answers  as  such. —  Terry  ti 

al  ex'rs  v  Lindsay  et  al.  317 

2.  Such  matters  are  amendable,  under  the  statute  of  jeofails. — Id.     317 

3.  Where  process  of  garnishment  issues  against  two  executors, 
which  is  only  served  on  one,  who  answers,  such  answer  will 

not  authorise  a  verdict  and  judgment  against  both  executors. -Id.   317 

4.  Objection  to  the  sufficiency  of  the  affidavit,  in  a  proceeding 

on  garnishment,  must  be  taken  in  the  court  below. — /£.  317 

GUARDIAN  AND  WAK2). 

1.  Chancery  will  not  afford  relief  to  a  ward,  against  a  settle- 
ment made  with  his  guardian,  where  a  receipt  in  full  has  been 
given  for  more  than  ten  years  before  the  bill  is  filed;  and, 
where  it  does  not  appear,  but  that  the  ward  is  capable  of  be- 
ing correctly  informed,  as  to  all  the  facts  and  circumstances 

,  connected  with  such  settlement,  and  with  his  own  rights; 
when  no  improper  influence  is  shewn  to  be  exerted  by  the 
,  guardian — no  deception:  and  where  the  evidence  of  his  rights, 
as  a  ward,  at  the  time  of  such  receipt,,  is  of  record,  and  ac- 
cessible to  him. — Soulhall  v  Clark.  338 

GRANT,  i 

1.  The  copy  of  a  foreign  grant,  (or  a  conveyance  under  it,)  made 
from  the  land  office  register*  or  original  entries,  thereof,  can- 
not be  substituted,  in  evidence  for  the  originals,  until  the  latter 
have  been  shown  to  be  lost  or  destroyed. — Hallel  v  The  htirs 

of  Eslava.  *  105 

2.  Where  the  title  to  real  estate  is  defended  on  a  grant,  issued 
by  a  foreign  power;  such  grant  must  be  produced,  or  its  Joss 
or   destruction   legally  shewn,  by  a  full  and  entire  transcript 

from  the  record,  before  it  beomes  evidence. — Id.  105 

3.  A  foreign  grant  to  real  estate,  before  '  it  can  preponderate 
against  a  patent  certificate,  issued  under  the  authority  of  lhe 
United  States,  must  be  produced,  (in  order  to  tesi  its  validi- 
ty,) or  its  absence  accounted  for,  and  supplied  according  to 

the  rules  of  evidenced. — lb  105 
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IMPRISONMENT. 

1.  The  imprisonment,  which  the  act  of  1807,  ("to  punish  crimes 
and  misdemeanors,"  section  5,)  imposes  on  persons  guilty  of     i 
an  assault  with  an  intent  to  kill,  is  not  to  he  assessed  and  de- 
termined by  the  jury ,  but  by  the  court.— Hawkins  v.  TheState.         63 

INDORSER  AND  INDORSEE.  # 

1.  In  an  action  by  the  indorsee  of  a  promissory  note,  rfgainst 
the  indorser,  final  judgment,  on  demurrer,  cannot  be  render- 
ed by  the  court,  for  the  pbiintifT,  without  the  intervention  of  a 
jury,  on  a  common  money  count. — Kennon  v.  McRie.  249 

2.  A  count  in  a  declaration,  by  the  indorsee  of  a  promissory 
note,  against  the  indorser,  omitting  an  averment  of  demand 

of  payment  of  the  maker,  and  notice,  is  bad. — lb.  249 

INTENDMENT. 

1.  The  want  of  a  plea  or  demurrer  in  a  record,  the  import  of 
which  is  therein  shown,  will  be  supplied  in  this  court,  by  in- 
tendment, wherever  parties  appear  to  have  been  in  court, 
and  a  regular  ^rial  had —no  exception  to  their  absence  being 
taken  beJow. —  Wade  v.  Killough.  *      431 

JEOFAILS. 

1.  The  statute  of  Jeofails  of  1324,  cures  an  omission  to  se*  forth 
the  record  and  judgment,  upon  which  scire  facias  is  founded, 
prout  pattt  per  recordun. —  Tjulm'ui  v  Bennet  Sf  Liidlow.  220 

2.  Iv  not  error,  that  a  judgment,  on  garnishment,  is  rendered 
against  parties  as  administrators — the  process  having  issued 
against  executors — one  of  whom  answers  as  such. —  Terry  et 

al  ex'rs  v  Lindsay  et  al.  317 

3.  Such  natters  are  amendable,  under  the  statute  of  jeofails. ^-Id.     317 

JURY  AND  JUROR. 

1.  The  imprisonment  which  the  act  of  1807,  ("to  punish  crimes 
and  misdemeanors,"  section  5,)  imposes,  on  persons  guilty  of 
an  assault,  with  an  intent  to  kill,  is  not  to  be  assessed  and  de- 
termined by  the  jury,  but  by  the  court  —Hawkins  v  The  Slate.        63 

2.  In  an  indictment,  under  the  statute,  for  negro  stealing,  it  is 
no  cause  of  challenge  to  the  array,  that  the  sheriff,  who  as- 
sisted in  summoning  the  original  venire,  was  one  of  the  own- 
ers of  the  slave,  alleged  to  have  been  stolen,  and  that  he  as- 
sisted in  drawing  the  jury. — Prince  v.  The  Slate.  233 

4.  The  statute  of  1831,  prescribing  the  mode  of  selecting  ju- 
rors in  capital  cases,  embraces  within  its  provisions  only  the 
two  grounds — of  opinion,  formed  and  expressed  from  a  know- 
ledge  of  facts;  and  upon  rttmor. —  Quesenberry  v  The  State.  308 

vol.  3.  62 
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6.  But,  this  statute  does  not  embrace  the  whole  ground  of  chal- 
lenge, on  account  of  pre-conceived  and  expressed  opinion. — 

76.  308 

7.  An  opinion  formed  by  a  juror,  upon  facts  not  personally 
known,  but  well  authenticated,  by  witnesses  or  others,  in 
whom  he  placed   confidence;  would  not   be  included  in  the 

term  rumor,  as  used  in  the  statute. — lb.  '     308 

8.  So,  it  is  a»good  ground  for  the  challenge  of  a  juror  for  cause, 
in  a  criminal  case,  that  he  had  formed  and  expressed  an  opi- 
nion, upon  information,  derived  from  a  person  in  whom  he 
had  confidence — the  latter  having   received  his  information 

from  a  witness. — lb.  .  i  308 


JUSTICES  OF  THE  PEACE,  COURTS  OF 

1.  A  plea  to  an  action  of  debt,  on  the  judgment  of  a  justice  of 
the  peace,  in  another  State,  "that  the  plaintiff  and  defendant 
were  citizens  of  this  State  when  the  judgment  was  rendered, 
by  the  justice;"  (the  cause  of  action  being  ex  contractu,)  is 

•     bad.— My  Gee  $  Richrdsonv.  Sheffield.  351 

2.  Sworn  copies  of  the  proceedings  in  a  suit  had  before  a  jus- 
tice of  the  peace,  in  another  State,  (proved  by  the  evidence 
of  such  justice,  taken  in  compliance  with  the.  statutes  of  this 
State,)  in  the  absence  of  proof  that  such  State  has  provided 
by  law,  a  certain  mode  of  proof,  in  relation  to  such  proceed- 
ings; are  admissible   as  testimony. -16.  ,351 

3.  This  state  will  not  presume  that  justices  courts,  in  a  sister 
State,  are  courts  of  record. — 16.  351 

4.  Semble — In  a  suit,  brought  to  recover  the  amount  of  a  judg- 
ment, rendered  by  a  justice  of  the  peace,  in  another  State; 
parol  proof  is  admissible  to  show  that  the  individual  pur- 
porting to  have  rendered  the  judgment,  was  a  justice  of  the 
peace. — lb.  35 1 

5.  On  certiorari  bringing  up,  to  the  Circuit  or  county  court,  the 
judgment  of  a  justice  of  the  peace;  no  matter  can  be  con- 
sidered subsequent  to  such  judgment. — Bobo  and  Johnson  t. 
Ttiompson.  335 

6.  Certiorari  is  not  grantable,  to  determine  a  question,  on  the 
payment  of  an  execution.— Id.  385 

LAND  AND  LAND  TITLES. 

1 .  it  is  no  defence  to  an  action,  brought  upon  a  promissory  note, 
that  the  note  had  been  executed  in  consideration  of  the  pur- 
chase of  real  estate;  the  title  to  which  was  alleged  to  be  de- 
fective, and  incumbered  by  a  paramount  title;  no  fraud  being 
alleged,  and  it  appearing  that  the  vendee  had  enjoyed  pos- 
session long  before  the  alleged   incumbrance  ensued;  arid. 
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that  there  had  been  no  judicial  test  of  the  validity  of  the  title, 

and  no  eviction  had. —  Wilson  v.  Jordan.  92 

2.  Whether  the  20th  section  of  the  act  of  1803,  on  the  subject 
of  constructive  covenants,  applies  to  absolute  conveyances  in 
fee  simple,  or  to  conveyances  of  limited  estates,  leaving  a  re- 
versionary interest,  certain  or  contingent,  in  the  grantor  and 

his  heirs — Quare. — lb.  92 

3.  If  a  failure  of  consideration  in  the  sale  of  land, (or  personal  es- 
tate,) be  the  result  of  fraudulent  intention  in  the  vendor,  espe- 
cially if  it  relate  to  the  quantity  or  quality  sold;  such  failure 
may  constitute  a  legal  defence  to  an  action,  broiight  to  recov- 
er the  purchase  money  — Id.  92 

4.  Generally,  however,  the  injury  by  the  failure  of  considera- 
tion, must  have  been  sustained  before  the  remedy  is  sought; 
either  by  using  it  as  matter  of  defence  to  an  action  for  the 
purchase  money,  or  as  the  ground  of  an  "independent  action. 

6  If  a  failure  of  consideration  arise  from  the  conveyance  of  a 
land  title,  which  is  defective  by  reason  of  a  paramount  title, 
in  another,  or  other  incumbrance;  the  invalidity  of  the  title, 
(or  the  incumbrance,)  must  have  been  ascertained  by  an  evic- 
tion, or  something  tantamount  thereto,  before  relief  can  be 
sought. — lb.  »  92 

6.  .But,  in  cases  of  fraud,  this  rule  would,  it  seems,  bo  properly 
extended,  so  as  to  authorise  redress,  under  similar  circum- 
stances, whenever  the  injury  could  be  sufficiently  ascertained. 

lb.  92 

7.  In  such  cases,  neither  the  necessity  of  disturbance  in  the  en- 
joyment, nor  the  doctrine  of  eviction  can  apply. — lb.  92 

8.  The  copy  of  a  foreign  grant,  (or  of  a  conveyance  under  if,) 
made  from  the  Land  office  Register,  or  original  entries,  there- 
of, cannot  be  substituted,  in  evidence,  for  the  originals,  until 
the  latter  have  been  shown  to  be  lost  or  destroyed. — Hallet 

v.   The  Heirs  of  Eslava.  105 

9.  Where  the  title  to  real  estate  is  defended  on  a  grant,  issued 
by  a  foreign  power;  such  grant  must  be  produced,  or  its  loss 
or  destruction  legally  shewn^  by  a  full  and  entire  transcript 

from  the  record,  before  it  becomes  evidence.— 16.  105 

10.  A  foreign  grant  to  real  estate,  before  it  can  preponderate 
against  a  patent  certificate,  issued  under  the  authority  of  the 
United  States,  must  be  produced,  (in  order  to  test  its  validi- 
ty,) or  its  absence  accounted  for,  and  supplied,  according  to 
the  rules  of  evidence.— 16.  106 

12.  Where  it  appeared,  that  two  certificates  of  confirmation,  for  a 
certain  lot  of  land,  had  issued  in  favor  ,of  different  persons, 
(under  the  acts  of  Congress,  confirming  claims  to  lots  in  the 
to/n  of  Mobile)  which,  alone  considered,  created  title  of  equal 
grade;  held,  that  the  elder  was  entitled  to  preference,  as  evi- 
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dence  of  title,  unless  it  could  be  shewn,  that  it  had  been  im- 
properly issued. — 16.  105 

12.  In  cases,  where  two  certificates  of  confirmation,  issued  under 
such  acts-  of  Congress,  come  in  conflict,  and  balance  each 
other,  it  is  competent  for  the  courts  to  look  to  the  original  evi- 
dence of  title,  beyojid  such  certificates,  and  to  determine  in- 
dependently of  them. — lb.  105 

IS.  And  where  a  certificate  of  confirmation,  in  favor  of  one,  had 
issued  on  a  claim,  under  a  French  patent,  which  was  not 
produced,  nor  its  absence  accounted  for,  and  which  did  not 
appear  to  have  been  recorded,  as  required  by  law;  held,  that 
possession  of  the  premises,  by  the  ancestor  of  the  opposing 
party,  under  a  claim  of  right  for  twenty-four  years,  anterior 
to  the  possession  of  his  adversary;  in  the  absence  of  any  pre- 
ponderating paper  title,  was  sufticent  to  warrant  a  recovery 
in  the  action  of  trespass  to  try  title. — lb.  105 

14.  As  a  general  rule,  the  delivery  of  the  possession  of  real  es- 
tate by  the  grantor,  to  the  grantee,  is  evidence  of  title,  so  far 
as  to  prevent  the  recovery  back  of  the  purchase  money,  until 
eviction:  and,  the  vendee  cannot  defeat  the  recovery  of  the 
eonsideration  money,  on  the  ground  of  want  of  title,  in  the 
vendor. —  Wiley  and  Gayle  v.  JVhtfe  and  Lesley.  355 

15.  In  such  case,  a  vendee  is  bound  to  ascertain  the  title  sold;  and 

if  he  choses,  may  protect  himself,  by  proper  covenants. — lb.         355 

16.  But,  in  the  case  of  a  sale  of  lands  by  an  admini  Orator  or  exe- 
cutor, under  the  statute,  the  rule  is  otherwise:  they  act  as 
trustees,  who  sell  the  title  of  others;  and,  if  they  do  not  strict- 
ly pursue  the  nufhority  under  which  they  act,  the  sale  made 
by  them  is  void:  and  the  possession  held  under  thorn, by  a  ven- 
dee, is  tortious;  and  the  latter  is  liable  to  the  heirs,  for  mesne 
profits. — 16  355 

17.  In  such  case,  the  vendee  may  legally  resist  the  recovery  of 

the  purchase  money,  without  proof  of  eviction. — /6.  355 

18.  Where  a  vendee  of  real  estate  executes  a  note  in  considera- 
tion of  the  purchase  money,  and  receives  a  bond  for  title  from 
the  vendor,  with  possession,  he  cannot  resist  a  recovery  upon, 
the  note,  on  the  ground  of  the  want  of  tiHe  in  the.  vendor;  no 
fraud  being  imputed  or  rescission  claimed;  and  no  effort  made 
to  place  the  vendor  in  statu  quo,  by  a  return  of  the  premises. 
Wade  v.  Killough.  431 

LANDS. 

1.  Chancery  will  not  decree  the  sale  of  lands,  in  satisfaction  of  a 
judgment,  where  it  appears  that  the  estate  in   such  lands,  is 

the  subject  of  execution  at  law. — Mzndenhall  v.  Rjnrlall.  231 

2.  As  where  a  bill  was  filed  against  a  party  defendant  to  certain 
judgments  of  a  justice  "of  the  peace,  praying  the  sale  of  the 
life  estate  of  the  defendant,  in  certain  lands, 'in  satisfaction 
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thereof— held,  that  the  life  estate  of  the  defendant,  was  sub- 
ject to  levy,  by  a  constable,  under  our  statute — and,  so  the 
bill  not  sustainable. -r-i6.  251 

3.  Semble — The  act  of  1822  on  the  subject  of  authorising  sales 
by  an  administrator  cr  executor,  of  the  real  estate  of  a  de- 
ceased person,  though  it  did  n<rt  repeal  the  act  of  1803,  di- 
recting a  sale  of  the  lands  of  a  testator  or  intestate,  yet, 
superseded  the  provisions  of  the  latter  act. —  Wiley  #  Gayle  v 
While  and  Lot  ley.  355 

4.  Under  the  statute  of  1803,  the  County  court  had  no  power  to 
order  a  sale  of  the  lands  of  a  testator  or  intestate,  without 
proof,  that  the  representative  had  given  the  notice  required  by 

the  act. — lb.  355 

5.  So,  the  failure  of  the  representative  to  give  bond,  as  the  act 
directs,  held  to  avoid  the  sale  of  lands  made  by  him. — 16.  355 

6.  As  a  general  rule,  the  delivery  of  the  possession  of  real  es- 
tate by  the  grantor,  to  the  grantee,  is  evidence  of  title,  so  far 
as  to  prevent  the  recovery  back  of  the  purchasu  money,  until 
eviction:  and  the  vendee  cannot  defeat  the  recovery  of  the 
consideration  money,  on  the  ground  of  want  of  title  in  the 
vendor — lb.  355 

7.  In  such  case,  a  vendee  is  bound  to  ascertain  the  title  sold;  and 

if  he  choses,  may  protect  himself  by  proper  covenants. — Id         355 

8.  But,  in  the  case  of  a  sale  of  lands,  by  an  administrator  or  exe- 
cutor, under  the  statute,  the  rule  is  otherwise:  they  act  as 
trustees,  who  sell  the  title  of  others;  and,  if  they  do  not  strict- 
ly pursue  the  authority  under  which  they  act,  the  sale  made 
by  them  is  void:  and  the  possession  hold  under  them,  by  a  ven- 
dee, is  tortious;  and  the  latter  is  liable  to  the  heirs,  for  mesne 
profits— 76.  355 

9.  In  such  case,  the  vendee  may  legally  resist  the  recovery  of 

the  purchase  money,  without  proof  of  eviction. — 16.  355 

LIFE  ESTATE. 

1.  Where  a  bill  was  filed  against  a  party  defendant  to  certain 
*  judgments  of  a  justice  of  the  peace,  praying  the  sale  of  the 
life  estate  of  the  defendant,  in  certain  lands,  in  satisfaction 
thereof— held,  that  jhe  life  estate  of  the  defendant  was  sub- 
jsct  to  levy,  by  a  constable,  under  our  statute—and,  so  the  bill 
not  sustainable. — Mendtnhall  v  Randon.  251 


LIMITATIONS,  STATUTE  OF 

1.  The  offence  of  negro  stealing  is  not  embraced  in  the  limita- 
•     tion,  prescribed  in  the  statute  of  1807,  which  limits  the  pro- 
secution of  certain  offences  to  one  year.— -Prince  v  The  State.       853 
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MORTGAGE. 


1.  The  act  of  1828,  requiring  the  recording,  within  thirty  days, 
of  all  deeds  and  conveyances  of  personal  property,  embraces 
within  its  spirit  and  intention,  mortgages  of  personal  pro- 
perty.— McGregor  4f  Darling  v  Hall.  397 

S.Where  a  mortgage  of  persona)  property,  regularly  acknowjedg- 
ed,  was  left  in  the  proper  office,  with  a  bona  fide  intention  to 
be  recorded,  five  days  before  the  expiration  of  the  thirty  days, 
but  which,  by  the  act  of  the  clerk,  was  not  recorded,  until 
two  days  after  the  thirty  days  had  expired — held  to  be  a  com- 
pliance, substantially,  with  the  statute. — lb.  397 

3.  The  interest  of  a  mortgagor,  in  the  mortgaged  property,  may 

legally  be  levied  on,  and  sold,  under  execution  at  law. — Id.         397 

MOTION. 

1.  Summary  proceedings  against  a  tax  collector  and  his  seen  ri-         * 
ties,  for  failing  to  pay  over  the  county  tax,  should  be  brought 

in  the  name  of  the  Governor,  to  whom  the  collector  gave 
bond,  or  of  his  successor,  for  the  use  ofthe  county. — Nabors 
el  aL  v.  The  Governor.  15 

2.  In  such  proceeding,  it  is  incumbent  on  the  plaintiff  to  set 
forth  or  describe  the  bond,  given  by  such  tax  collector  and 

.  his  securities.-- lb,  15 

3.  If  the  statement  be  demurred  to,%the  demurrer  admits  only 
what  is  correctly  pleaded;  and,  if  its  admissions  be  not  relied 
on,  the  record  should  show,  that  all  the  material  facts  were 
proved.— Id.  •  15 

4.  In  summary  proceedings  of  this  kind,  the  statute  must  be 
strictly  pursued;  as  the  ordinary  legal  intendments  do  not  ap- 
ply in  such  cases,  in  aid  of  uncertainties. — 76.  15 

5.  The  notice,  in  proceedings  of  this  kind,  should  define  its  ob- 
ject, and  show  for  what  purpose  judgment  is  claimed. — lb.  15 

6.  The  act  of  1827,  giving  officers  a  summary  remedy  against 
parties  who  have  executed  indemnifying  bonds,  in  considera- 
tion of  levies,  &c.  is  not  to  be  rigidly  construed  against  such 
officers  in  favor  ofthe  obligors. — Atwood  et  al.  v.  Craig.  21 

7.  In  a  judgment,  on  motion,  under  such  statute,  in  favor  of  a 
constable;  he  Id- 
First — Not  necessary  that  the  record  should  set  out  the 

notice  at  length — it  reciting  that  it  appeared  to  the  satisfaction 
ofthe  courty  that  notice  had  been  given  sixty  days  before  theterm9 
of  the  pendency  of  the  suit,  <Sfc.  and  ofthe  motion. 

Second — That  to  sustain  such  judgment,  the  court  will  pre- 
sume the  notice  to  have  been  given,  (as  required,)  in  writing, 
unless  the  contrary  appears. 

Third — That  unless  oyer  be  craved,  it  is  sufficient  to  set 
out  the  substance  of  the  bond. 
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Fourth — That  it  was  not  essential  to  set  out  the  date  of  the 
bond:  nor  that  it  should  possess  a  date:  and  if  the  bond  had 
been  dated  before  the  enacting  of  the  statute,  and  the  contin- 
gency happened  afterwards,  the  obligee  was  entitled  to  resort 
to  the  remedy  given  by  the  act. — lb.  21 

8  The  statutes  of  this  State,  authorising  security  for  costs,  do 
not  prescribe  the  manner  in  which  it  shall  be  given;  and  one, 
of  whom  such  security  is  required,  may  legally  execute  a 
bond,  in  compliance  with  the  law  —and  judgment,  on  motion, 
may  be  had  against  him  on  the  bond. — Barton  v.  JIPKinney's 
Jldm'rs.  274 

9.  Under  the  9th  section  of  the  act  of  1807,  authorising  judg- 
ments, on  motion,  against  sureties,  for  costs,  it  is  not  requir- 
ed that  notice  should  be  given  to  the  surety:  and  when  such 
notice  is  given,  it  is  not  error  that  the  judgment  is  rendered 
on  a  different  day,  than  that  on  which  the  ^notice  states  the 
motion  will  be  made. — lb.  274 

10.  In  a  proceeding,  by  motion,  against  a  surety  for  costs,  under 
the  statute,  nothing  will  be  taken  bv  intendment;  and  every 
fact  must  appear  in  the  record,  necessary  to  insure  a  reco- 
verv.-t-J6.  274 

1 1 .  So,  it  must  appear  that  the  non-residence  of  the  plaintiff,  in 
the  suit,  of  whom  security  be  required,  is  the  cause  of  the 
suretyship. — 76.  274 

12.  A  motion  will  not' lie  to  quash  an  execution,  on  a  mere  parol 
showing  that  it  has  been  paid. — Clemen*  fy  M'Clellan  v.  Prout 

and  Brakan.  345 


NEW  TRIALS. 

.  1.  Decisions  oi  interior  courts,  in  respect  to  motions  for  new 
trials,  are  matters  within  the  juidrcial  discretion  of  the  pre- 
siding judge;  and,  though  it  is  the  duty  of  such  courts,  in  re- 
ference to  matters,  within  their  discretion,  to  govern  them- 
selves by  the  rules  established  by  the  Supreme  court,  (ex- 
cept there  be  special  causes  for  a  contrary  course;)  yet,  ge- 
nerally, such  decisions  are  not  the  subject  of  revision,  in 
error. — Fennel,  Davis  o>  Co.  v.  Patrick's  A  dm"  its.  244 

HON  JOINDER. 

;.  At  common  law,  an  action  ex  delicto,  against  carriers,  might 
be  maintained  against  all,  or  any  part  of  the  joint  owners  of 
the  vehicle  of  transportation;  and  a  conviction  and  judgment 
had  accordingly. — Jones  et  al.  v.  Pitcher  4r  Co.  135 

2  In  assumpsit  against  carriers,  the  rule  of  law*  required 
all  joint  owners  to  be  made  defendants;  and  that  all  should 
be  convicted  or  none:  yet  a  non  joinder,  even  in  the  latter 
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case,  was  only  to  be  taken  advantage  of  by  plea  in  abatement. 
'—Jones  et  at.  v.  Pitcher  $  Co.  135 

OWNERS,  JOINT 

1  Joint  owners  of  steam  boats,  or  other  vessel*,  for  the  time  6f- 
ingy  may  properly  be  regarded  as  partners,  so  far  as  relates 
to  all  liabilities  incurred  by  the  injury  or  destruction  of  such 
steam  boat,  or  vessel.— -Jones  el  al.  v.   Pitcher  Sf  Co.  I3o 

2.  At  common  law,  an  action  ex  delicto,  against  carriers,  might 
be  maintained  against  all,  or  any  part  of  the*j"int -owners  of 
the  vehicle  of  transportation;  and  a  conviction  and  judgment 

bad  accordingly. — Id.  *  135 

3.  But  in  assumpsit  against  such  carriers,  the  rule  of  law  requir- 
ed all  joint-owners  to  be  made  defendants;  and  that  all  should 
be  convicted,  or  none:  yet  a  non-joinder*  even  in  the  latter 
case,  was  only  to  be  taken  advantage  of  by  plea  in  abatement. 

Id.  135 

4.  Our  statute  of  18 18,  however,  embraces  within  its  provisions, 
the  joint  owners  of  a  steam  boat;  and  where  such  joint  own- 
ers are  sued  as  partners,  for  a  liability  incurred  bythc  loss  of 
the  boat;  a  recovery  can  properly  be  had  against  a  part  of  the 

owners. — lb  135 

5.  An  agreement,  bona  fide,  for  the  sale  of  the  interest  in  a  steam 
boat,  between  part  owners  thereof,  and  a  stranger,  whereby 
the  former  were  to  execute  title,  when  the  purchase  money 

N should  be  paid;  to  hold  the  policy  of  insurance  as  collateral 
security;  and  to  receive  the  consideration  money,  in  freight; 
held  not  to  continue  the  liability  of  the:  vendors,  so  as  to  ren- 
der them  responsible  for  the  liabilities  fixed  upon  the  boat,  af- 
ter the  execution  of  the  contract;  it  appearing  that  the  interest  in 
the  boat  had  passed  into  the  possession  and  use  of  vendees. — lb       135 

6.  A  charge  in  a  declaration  against  joint  owners  of  a  steam 
boat,  'that  the  defendants  before  and  at  the  time  of  shipment, 
were  the  owners  and  proprietors  of  the  boat;  and  co-partners 
in  freighting:  and  which  boat  had  been  usually  employed  in 
conveying  and  transporting  cotton,  and  other  merchandize, 
for  hire,'  &c — held,  a  sufficient  averment  of  the  character  of 
the  joint  owners,  as  common  carriers,  to  authorise  a  recovery. 

— lb.  •         •  135 

7.  By  the  common  law,  a  carrier  of  goods  for/hire,  is  responsi- 
ble, at  all  events,  for  every  injury  to  goods,  not  arising  from 

the  acts  of  God,  or  the  public  enemies. — lb.  135 

8.  This  rule  is  applicable  to  the  liability  of  steam  boat  owners, 

for  goods  lost  or  destroyed,  in  their  transportation. — 76.  135 

9/  Causes  to   excuse  the  liability  of  ship  owners  and  masters,* 
other  than  those  of  the  acts  of  God,  or  the   public  enemies; 
most  be  such  as  are  expressly  provided  for  bv  the  contract. 
— lb.  '  J  35 
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10.  Wherever  an  injury  to,  or  loss  of  goods,  is  occasioned  in 
consequence  of  the  sinking  of,  or  injury  to,  a  steam  boat,  or 
vessel,  and  which  the  exercise  of  prudence  or  skill  on  the 
part  of  its  proper  officers,  can  prevent;  the  owners  of  such 

boat  or  vessel  are  liable. — lb.  135 

11.  A  custom,  among  the  navigators  of  steam  boats,  on  a  river, 
to  preserve  particular  situations,  in  ascending  and  descending, 
would  seem  salutary  and  reasonable,  and  analagous  to   the 

rule  governing  ships  passing  each  other  at  sea. — lb.  135 

12]  Such  custom,  if  proved,  would  bind  navigators  of  steam 
boats  to  its  observance,  and  a  failure  to  do  so  would  be  at  the 
peril  of  the  owners. — lb.  135 

OWNERSHIP; 

1.  A  sworn  copy  of  a  steam  boat  register,  from  the  records  of 
the  custom  house,  is  not  prima  facie  evidence  of  ownership, 
even  against  the  party  making  it,  under  affidavit;  without  fur- 
ther proof  of  the  fact. — Jones  et  al.  v.  Pitcher  cy  Co.  135 

PARTNER. 

1.  Semble — that  the  absconding  of  §.  partner,  gives  no  more 
right  to  another  partner  to  sue  at  law,  than  if  the  former  had 

not  absconded. — Stoioe  v.  Sewall.  67  - 

2.  If  an  action  at  law  be  brought  by  one  co-partner  against  an- 
other, before  final  settlement,  and  afterwards,  before  the  trial, 
a  settlement. takes  place,  and  a  balance  is  struck  between  the 
parties,  the  court  will  presume  that  the  accounts  were  thus 
settled  with  a  view  to  the  pending  action:  apd  so  be  evidence 
to  sustain  the  action:  especially  after  the  defendant  hadabscond- 
ed.—lb.  67 

3.  In  a  bill  in  Chancery,  filed  by  one  co-partner,  to  compel  a 
settlement  of  the  co-partnership  accounts;  it  is  competent 
for  the  complainant  to  join  with  his  own  claims,  those  of  a 
deceased  partner — the  complainant  being  the  administrator 

of  the  latter. — MTLauchliny.  Simpson.  85 

4  Joint  owners  of  steam  boats,  or  other  vessels,  for  the  lime  be- 
ing¥  may  properly  be  regarded  as  partners,  so  far  as  relates 
to  all  liabilities  incurred  by  the  injury  or  destruction  of  such 
steam  boat,  or  vessel. — Jones  et  al.  v.  Pitcher  fy  Co.  135 

5.  Our  statute  of  1 8 18,  however,  embraces  within  its  provisions, 
the  joint  owners  of  a  steam  boat;  and  where  such  joint  own- 
ers are  sued  as  partners,  for  a  liability  incurred  bytho  loss  of 
the  boat;  a  recovery  can  properly  be  had  against  a  part  of  the 
owners. — lb  135 

vol.  3.  (i3 
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PERILS  OF  THE  KIVEK. 


1.  A  saving  in  a  bill  of  lading,  in  respect  to  the  "dangers  of 
the  river,"  wpuld,  it  seems,   be   the  same  as  an  exception  to 

the  "perils  of  the  sea."— Jones  ctal.  v.  Piivhcrfy  Co.  13o 

2.  The  term  "  perils  of  the  sea,"  (in  which  may  be  embraced 
perils  of  the  river,)  though  generally  referable  to  accidents 
peculiar  to  that  element,  is  occasionally  extended  to  a  capture 
by  a  pirate;  or  to  collision  between  two  vessels,  where  no 
bldme  is  imputable  to  either  vessel,  but  more  especially  to  the 

one  injured. — 16.  J 35 


PLEADING. 

1.  Because  an  account  stated,  may  be  declared  on,  as  such,  the 
plaintiff  is  not  precluded  from  introducing  an  account* stated, 
under  any  of  the  assumpsit  counts ;  to  which  it  may  be  applica- 
ble.— Stoioe  v.  Sewall.  (57 

2.  At  common  law,  an  action  ex  delictoy  against  carriers,  might 
be  maintained  against  all,  or  any  part  of  the  joint-owners  of 
the  vehicle  of  transportation;  and  a  conviction  and  judgment 

had  accordingly. — Jones  et  al  v.  Pitcher  fy  Co.  135 

3.  But  in  assumpsit  against  such  carriers,  the  rule  of  law  requir- 
ed all  joint-owners  to  be  made  defendants;  and  that  all  should 
be  convicted,  or  none:  yet  a  non-joinder,  even  in  the  latter 
case,  was  only  to  be  taken  advantage  of  by  plea  in  abatement. 

id.  135 

4.  A  charge  in  a  declaration  against  joint  owners  of  a  steam 
boat,  'that  the  defendants  before  and  at  the  time  of  shipment, 
were  the  owners  and  proprietors  of  the  boat;  and  co-partners 
in  freighting:  and  which  boat  had  been  usually  employed  in 
conveying  and  transporting  cotton,  and  other  merchandize, 
for  hire,'  &c — held,  a  sufficient  averment  of  the  character  of 
the  joint  owneVs,as  common  carriers,  to  authorise  a  recovery. 

— ib.  135 

5.  In  scire  facias  against  bail,  it  is  not  necessary  to  insert  an 
entire  copy  of  the  bail  bond. —  Toulminv.  Bennett  and  Laidlow.       220 

6.  Suits  commenced  by  scire  facias,  are  like  other  actions;  and 
a  reasonable  certainty  in  describing  the  record,  which  is  the 
foundation  of  the  action,  is  nil  that  is  required.— Ib.  220 

7.  In  such  proceedings  the  plaintiff  may  elect  to  make  out  his  ' 
case  in  the  scire  facias,  and  dispense  with  a  declaration;  or  to 
use  the  scire  facias,  as  a  writ,  and   declare  as  in  other  cases. 
—Ib.  220 

8.  fhe  statute  of  Jeofails  of  1824,  cures  an  omission  to  set  forth 
the  record  and  judgment,  upon  which  scire  facias  is  founded, 
prout  patet  per  recordum.-rlb.  220 

9.  Where  a  plaintiff  elects  to  dispense  with  a  declaration  in  scire 
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facias,,  he  must,  in  the  writ,  set  out  all  that  would  be  essen- 
tial in  a  declaration,  to  authorise  a  recovery. — lb.  220 

10.  This  court  fulJy  recognizes  the  doctrine,  that  nothing  can  be 
pleaded  by  bail,  which  could  have  been  used  by  his  princi- 
pal, in  defence  to  the  action  against  him. — lb.  220 

11.  It  is  a  good  plea  to  scire  facias,  against  bail,  that  the  plaintiff 
has  not  given  security- for  costs,  as  required  by  the  statute. — 

lb.  220 

12.  Where,  in  a  suit  brought  against  an  estate,  for  goods,  wares 
and  merchandise,  the  declaration  did  not  show  the  debt  to 
have  arisen  from  funeral  expenses,  or  for  the  last  sickness  of 
the  deceased — held,  that  it  was  a  good  defence  to  such  ac- 
tion, that  during  the  pendency  of  it,  the  estate  had  been  re- 
turned insolvent:  and,  that  such  matter  was  properly  pleaded, 
by  the  administrator  pais  darrein  continuance. — Fennel,  Davis 

4*  Co.  v.  Patrick's  Jidm'r.  244 

13.  That  a  replication  to  such  plea,  not  averring  how  much  of 
the  demand  sued  on,  was  for  debts  due  for  funeral  expenses, 
or  expenses  of  last  sickness;  and  whether  of  sufficient  amount 

to  give  the  court  jurisdiction — was  not  good. — lb.  244 

14.  In  an  action  by  the  indorsee  of  a  promissory  note,  against 
the  indorser,  final  judgment,  on  demurrer,  cannot  be  render- 
ed by  the  court,  for  the  plaintiff,  without  the  intervention  of  a 
jury,  on  a  common  money  count. — Kennon  v.  McRae.  249 

15.  A  count  in  a  declaration,  by  the  indorsee  of  a  promissory 
note,  against  the  indorser,  omitting  an  averment  of  demand 

of  payment  of  the  maker,  and  notice,  is  bad. — lb.  249 

16.  The  defects  of  an  insufficient  scire  facias,  in  a  proceeding 
against  bail,  cannot  be  reached  in  error,  where  the  record 
shows  a  judgment  upon  plea  withdrawn. —  Clements  v.  Johnson.       269 

17.  In  such  case,  the  court  will  presume  the'  existence  of  a  plea, 
competent  to  reach  the  defects  of  the  scire  facias,  although 

the  form  of  the  plea  be  not  shewn  in  the  record. — lb.  269 

13.  A  plea  to  an  .action  of  debt,  on  the  judgment  of  a  justice  of 
the  peace,  in  another  State,  "that  the  plaintiff  and  defendant 
•  were  citizens  of  this  State  when  the  judgment  was  rendered, 
by  the  justice;*  'the  cause  of  action  being  ex  contractu,)  is 
bad. — M*  Gee  ^Richardson  v.  Sheffield.  351 

19.  Where  an  inferior  court  gives  a  proper  judgment  on  demur- 
rer, though  the  judge  unnecessarily  expresses  an  improper 
reason,  for  the  judgment;  such  judgment  will  be  sustained. — 
Mason  v  Craig  el  al.  389 

20.  A  replication,  neither  denying,  avoiding  or  admitting  the  aver- 
ments of  the  plea  to  which  it  refers,  is  bad, — lo.       ,  389 

21.  In  a  proceeding  by  scire  facias,  on  a  replevy  bond  in  attach- 
ment, a  discontinuance  may  be  entered  against  the  obligors, 
not  served  with  process;  and  judgment  had  against  the  rest. 

. — Sarlin  fy  Rogers  v.   Weir  cy  Co.  421 
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22.  A  plea  to  a  suit  on  a  replevy  bond,  given  in  attachment,  that 
the  property  attached  and  replevied,  did  not  belong  to  the  de- 
fendant in  attachment,  but  to  a  stranger,  who  seized  it;  is  bad, 

on  demurrer. — lb.  42  1 

23.  Amendments  to  proceedings  by  scire  facias,  issued  on  the  re- 
plevy bond  in  attachment,  may  be  legally  made,  by  reference 

to  the  bond,  and  to  the  judgment  of  record. — 16.  421 

24.  Where  it  appears,  that  a  plea  ofnon  est  factum  has  been  filed 
to  a  scire  facias,  in  reference  to  a  defect  in  the  description  of 
the  bond,  sued  on,  which  defect  is,  afterwards,  amended;  it  is 
no  error,  to  disregard  such    plea,  and   enter  judgment,  for 

want  of  plea. — lb.  421 

25.  The  want  of  a  plea  or  demurrer  in  a  record,  the  import  of 
which  is  therein  shown,  will  be  supplied  in  this  court,  by  in- 
tendment, wherever  parties  appear  to  have  been  in  court, 
and  a  regular  trial  had — no  exception  to  their  absence  being 
taken  below.  —  Wade  v .  Killough .  43 1 

POINTS  RESERVED. 

1.  This  court  is  not  particular  as  to  the  method  of  referring  cri- 
minal cases,  on  novel  and  difficult  points;  provided,  it  clearly 
appears  by  the  record,  that  the  reference  has  been  made  by 

the  court. — Prince  v  The  State.  253 

2.  It  is  not  necessary  that  the  points  reserved,  in  a  criminal  case, 
as  novel  and  difficult,  should  be  certified  under  the  hand  of 

the  judge.— lb.  253 


POSSESSION. 

1.  It  is  no  defence  to  an  action,  brought  upon  a  promissory  note, 
that  the  note  had  been  executed  in  consideration  of  the  pur- 
chase of  real  estate;  the  title  to  which  was  alleged  to  be  de- 
fective, and  incumbered  by  a  paramount  title;  no  fraud  being 
alleged,  and  it  appearing,  that  the  vendee  had  enjoyed  pos- 
session long  before  the  alleged  incumbrance  ensued;  and, 
that  there  had  been  no  judicial  test  of  the  validity  of  title, 

and  no  eviction  had. —  Wilson  v.  Jordan.  92 

2.  If  a  failure  of  consideration  arise  from  the  conveyance  of  a 
land  title,  which  is  defective,  by  reason  of  a  paramount  title 
in  another,  or  other  incumbrance;  the  invalidity  of  the  title, 
(or  the  incumbrance,)  must  have  been  ascertained  by  an  evic- 
tion, or  something  tantamount  thereto,  before  relief  can  be 
sought. — lb.  92 

3.  But  in  cases  of  fraud,  this  rule  would,  #  seems,  be  properly 
extended,  so  as  to  authorise  redress,  under  similar  circum- 
stances, whenever  the  injury  could  be  sufficiently  ascertained. 

— J6.  92 
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4.  In  such  cases,  neither  the  necessity  of  disturbance  in  the  en- 
joyment, nor  the  doctrine  of  eviction,  can  apply. — 16.  92 

5.  Where  a  certificate  of  confirmation,  in  favor  of  one,  had 
issued  on  a  claim,  under  a  French  patent,  which  was  not 
produced,  nor  its  absence  accounted  for,  and  which  did  not 
appear  to  have  been  recorded,  as  required  by  law;  held,  that 
possession  of  the  premises,  by  the  ancestor  of  the  opposing 
party,  under  a  claim  of  right  for  twenty-four  years,  anterior 
to  the  possession  of  his  adversary;  in  the  absence  of  any  pre- 
ponderating paper  title,   was  sufticent  to  warrant  a  recovery 

in  thepctiori  of  trespass  to  try  title. — Hallet  v.  Heirs  of  Eslava.       105 

6.  As  a  general  rule,  the  delivery  of  the  possession  of  real  es- 
tate by  the  grantor,  to  the  grantee,  is  evidence  of  title,  so  far 
as  to  prevent  the  recovery  back  of  the  purchase  money,  until 
eviction:  and,  the  vendee  cannot  defeat  the  recovery  of  the 
consideration  money,  on  the  ground  of  want  of  title,  in  the 

**  vendor. —  Wiley  and  Gayle  v.  White  and  Lesley.  ,355 

7.  In  such  case,  a  vendee  is  bound  to  ascertain  the  title  sold;  and 
if  he  choses,  may  protect  himself,  by  proper  covenants. — 16.         355 

8.  But,  in  the  case  of  a  sale  of  lands  by  an  administtator  or  exe- 
cutor, under  the  statute,  the  rule  is  otherwise:  they  act  as 
trustees,  who  sell  the  title  of  others;  and,  if  they  do  not  strict- 
ly pursue  the  authority  under  which  they  act,  the  sale  made 
by  them  is  void:  and  the  possession  held  under  them, by  a  ven- 
dee, is  tortious;  and  the  latter  is  liable  to  the  heirs,  for  mesne 
profits. — 16  "  355 

9.  In  such  case,  the  vendee  may  legally  resist  the  recovery  of 

the  purchase  money,  without  proof  of  eviction. — 16.  355 

10.  Where  a  vendee  of  real  estate  executes  a  note  in  considera- 
tion of  the  purchase  money,  and  receives  a  bond  for  title  from 
the  vendor,  with  possession,  he  cannot  resist  a  recovery  upon 
the  note,  on  the  ground  of  the  want  of  title  in  the  vendor;  no 
fraud  being  imputed  or  rescission  claimed;  and  no  effort  made 
to  place  the  vendor  in  statu  quo,  by  a  return  of  the  premises. 
Wade  v.  KUlough.  431 

REGISTER,  SHIP. 

1.  A  sworn  copy  of  a  steam  boat  register,  from  the  records  of 
the  custom  house,  is  not  prima  facie  evidence  of  ownership, 
even  against  the  party' making  it,  under  affidavit;  without  far- 
ther proof  of  the  fact. — Jones  et  al  v.  Pitcher  fy  Co.  135 

RELEASE. 

1.  Whether  a  release,  entered  on  the  records  of  a  Court,  and 

by  which  the  interest  of  a  party  in^a  suit,  be  sought  to  be  re- 

*   moved,  so  as  to  render  him  a  competent  witness,  would,  in 
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another  court,  be  available  between  the  parties — Quare. — 
M'Cavsfondv.  Mat.  131 

2.  But  semblc — by  the  practice  of  the  courts  of  this  State,  a  re- 
lease thus  entered,  would  be  recognized*  as  a -part  of  the  record 
of  the  particular  case  to  which   applied,  at  least  in  the  same 

court  where  made. —Id.  131 

3.  Where,  in  a  suit,  on  motion,  against  a  sheriff,  in  order  to  ren- 
der his  deputy,  (who  had  given  bond  to  the  sheriff, J  a  com- 
petent witness,  he  entered  a  release  of  all  claims  against  him, 
as  such  depulv — held  that  the  release  was  properly  made;  and 
that  the  declaration  of  the  deputy,  that  his  principal  should 
not  suffer  by  his  acts,  and  that  he  felt  in  honor  bound  to  se- 
cure him  from  injury,  did  not  render  him  incompetent  to  testi- 
fy in  the  suit.— 16.  131 

RIGHT  OF  PROPERTY,  TRIAL  OF 

1.  Where  an  affidavit,  filed  under  <the  statute,  by  a  claimant  of 
property,  levied  on,  under  execution,  yscd  the  words  "just 
claim  " — held,  sufficient. — Mc  Grcgor  fy  Darling  v.  Hall.  39 « 

SALE. 

1.  It  is  no  defence  to  an  action,  brought  upon  a  promissory  note, 
that  the  note  had  been  executed  in  consideration  of  the  pur- 
chase of  real  estate;  the  title  to  which  was  alleged  to  be  de- 
fective, and  incumbered  by  a  paramount  title;  no  fraud  being 
alleged,  and  it  appearing  that  the  vendee  had  enjoyed  pos-* 
session  long  before  the  alleged  incumbrance  ensued;  and, 
that  there  had  been  no  judicial  test  of  the  validity  of  the  title, 

and  no  eviction  had. —  Wilson  v.  Jordan.  92 

2.  If  a  failure  of  consideration  in  the  sale  of  land, (or  personal  es- 
tate,) be  the  result  of  fraudulent  intention  in  the  vendor,  espe- 
cially if  it  relate  to  the  quantity  or  quality  sold;  such  failure 
may  constitute  a  legal  defence  to  an  action,  brought  to  recov- 
er the  purchase  money  — Id.  92 

3.  Generally,  however,  the  injury  by  the  failure  of  considera- 
tion, must  have  been  sustained  before  the  remedy  is  sought; 
either  by  using  it  as  matter  of'defence  to  an  action  for  the 
purchase  money,  or  as  the  ground  of  an  independent  action. 

— lb-  "92 

4  If  a  failure  of  consideration  arise  from  the  conveyance  of  a 
land  title,  which  is  defective  by  reason  of  a  paramount  title, 
in  another,  or  other  incumbrance;  the  invalidity  of  the  title, 
(or  the  incumbrance,)  must  have  been  ascertained  by  an  evic- 
tion, or  something  tantamount  thereto,  before  relief  can  be 
sought.— -15.  9? 

5.  But,  in  cases  of  fraud,  this  rule  would,  it  seems,  be  properly 
extended,  so  as  to  authorise  redress,  under  similar  circum- 
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stances,  whenever  the  injury  could  be  sufficiently  ascertained. 
lb.  '  92> 

6.  In  such  cases,  neither  the  necessity  of  disturbance  in  the  en- 
joyment, nor  the  doctrine  of  eviction  can  apply. — lb.  92 

SCHOOL  LANDS,  COMMISSIONERS  OF 

1.  Where  an  action  was  brought  by  commissioners  of  a  16th 
section,  to  recover  a  forfeiture,  incurred  by  one,  who  failed 
to  comply  with  a  contract  for  leasing  certain  lots  in  said  sec- 
tion— held — 

1st.  That  a  contract,  for  such  leasing,  was  embraced  by  the 
statute  of  frauds,  and  required  a  memorandum,  in  writing. 

9  2d.  That  a  memorandum,  made  by  a  clerk,  appointed'  by  the 
commissioners,  to  attend  said  sale,  was  not  sufficient,  under 
the  statute  of  frauds. — Carmack  et  al.   Comm'rs  v.Mastersoh.       41*1 


SCJRE  FACIAS. 

1.  In  scire  facias  against  bail,  it  is  not  necessary  to  insert  an  en- 
tire copy  of  the  bail  bond. — Toulmin  v.  Bennett  and  Laidiow .       220 

2.  Suits  commenced  by  scire  facias,  are  like  other  actions;  and 
a  reasonable  certainty  in  describing  the  record,  which  is  the 
foundation  of  the  action,  is  all  that  is  required. — lb.  220 

3.  In  such  proceedings  the  plaintiff  may  elect  to  make  out  his  case 
in  the  scire  facias,  and  dispense  with  a  declaration;  or  to  use 

the  scire  facias  as  a  writ,  and  declare  as  in  other  cases. — lb.         220 

4.  The  statute  of  Jeofails  of  1824,  cures  an  omission  to  set  forth 
the  record  and  judgment,  upon  which  scire  facias  is  founded, 
prout  patet  per  recordum. — lb.  220 

5.  Where  a  plaintiff  elects  to  dispense  with  a  declaration  in  scire 
facias,  he  must,  in  the  writ,  set  out  all  that  would  be  essential    * 

in  a  declaration,  to  authorise  a  recovery. — lb.  220 

6.  It  is  a  good  plea  to  scire  facias, against  bail  that  the  plaintiff  has 

not  given  security  for  costs,  as  required  by  the  statute. — Id.  220 

7.  The  defects  of  an  insufficient  scire  facias,  in  a  proceeding 
against  bail,  cannot  be  reached  in  error,  whore  the  record 
shows  a  judgment  upon  plea  vntiidrawn. — Clements  v.  Johnson.      269 

8.  In  such  case,  the  court  will  presume  the  existence  of  a  plea, 
competent  to  reach  the   defects  of  the  scire  facias,  although 

the  form  of  the  plea  be  not  shewn  in  the  record. — lb.  269 

9.  Under  the  attachment  laws  of  1807  and  1812,  scire  facias  is 
the  proper  remedy  on  the  bond  for  the  replevy  of  property  at- 
tached.— Sartin  and  Rogers  v.  Weir  o/  Co.  42  1 

10.  In  a  proceeding  by  scire  facias,  on  a  replevy  bond  in  attach- 
ment, a.discontinuance  may  be  entered  against  the  obligors, 
not  served  with  process;  and  judgment  had  against  the  rest. — 
lb.  421 
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11.  Amendments  to  proceedings  by  scire  fa  cias,  issued  on  the  re- 
plevy bond  in  attachment,  may  be  legally  made,  by  reference 

to  the  bond,  and  to  the  judgment  of  record. — lb.  421 

12.  Where  it  appears  that  a  plea  of  non  est  factum  has  been  filed 
to  a  scire  facias,  in  reference  to  a  defect  in  the  description  of 
the  bond  sued  on,  which  defect  is,  afterwards,  amended;  it  is 
no  error  to  disregard  such  plea,  and  enter  judgment  for  the 
want  of  plea.  —  lb.  421 


BET-OFF. 

1.  If  an  amount  claimed  by  a  defendant  by  way  of  an  off-set  tor 
a  suit,  be  more  than  twenty  dollars,  he  cannot  testify  in  re- 
gard to  it,  unless  he  relinquishes  the  excess. — Locke  v.  Miller.         13 

2.  An  off-set  is  not  available,  if  it  appears  to  be  the  subject  of 

a  suit,  pending  when  offered. — lb.  13 

3.  Where  one  is  sued,  as  the  maker  of  a  promissory  note,  or 
bond,  by  an  assignee,  no  doubt  can  exist,  under  our  statutes, 
as  to  the  right  of  the  defendant  to  set-off  any  proper  demand 
which  he  may  have  held  against  the  payee,  at  any  time  pre- 
vious to  notice  of  the  assignment,  by  the  latter. — Stocking  v. 
Toulmin.  35 

4;  But  the  right  of  set-off]  against  a  note  or  bond,  under  our  sta- 
tutes, does  not  exist  for  demands  subsisting  against  interme- 
diate assignees,  through  whose  hands  such  note  or  bond  may 
have  passed,  by  blank  indorsement,  or  otherwise. — 76.  35 

SHERIFF'S  DEED. 

1.  Evidence  of  a  sheriff's  deed,  made  under  a  sale  by  the  sheriff, 
it  not  appearing  that  any  judgment  had  been  rendered,  is  not 
admissible. — Lewis  v.    Goguelte.  184 

SLAVES. 

1.  In  an  action  on  the  case,  for  deceit  in  the  sale  of  a  slave, 
the  bill  of  sale  for  whom,  contains  a  general  warranty  of 
soundness,  in  body,  mind,  and  title;  it  is  competent  to  prove, 
by  parol,  that  the  slave  at  the  time  of  the  sale,  was  repre- 
sented honest,  industrious  and  free  from  vice;  whereas,  he 
proved  to  possess  qualities  the  reverse  of  the  representations. 
— Cozzins  v.  Whitaker.  '  232 

2  A  return,  or  an  offer  to  return,  a  slave  sold,  is  not  essential, 
to  enable  the  vendee  to  recover,  in  an  action  on  the  case,  in 
the  nature  of  deceit,  for  fraudulent  representations,  inducing 
the  purchase.*— A.  32J 
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STEAM  BOATS. 

1.  A  sworn  copy  of  a  steam  boat  register,  from  the  records  of 
the  custom  house,  id  not  prima  facie  evidence  of  ownership, 
even  against  the  party  making  it, tinder  affidavit;  without  fur- 
ther proof  of  the  fact. — Jones  el  al.  v.  Pitcher  ty  Co,  135 

2  Joint  owners  of  steam  boats,  or  other  vessels,  for  lh".  time  be- 
ings may  properly  be  regarded  as  partners,  so  far  as  relates 
to  all  liabilities  incurred  by  the  injury  or  destruction  of  such 
steamboat,  or  vessel. — lb.  ,  1(55 

3.  At  common  law,  an  action  ex  delicto,  against  carriers,  might 
be  maintained  against  all,  or  any  part  of  the  joint  owners  of 
the  vehicle  of  transportation;  and  *  conviction  and  judgment 
had  accordingly. — lb.  135 

4  In  assumpsit  against  carriers,  the  rule  of  law  required 
all  joint  owners  to  be  made  defendants;  and  that  nil  should 
be  convicted  or  none:  yet  a  non  joinder,  even  in  the  latter 
case,  was  only  to  be  taken  advantage  of  by  plea  in  abatement. 
— lb.  135 

5.  Our  statute  of  18 18,  however,  embraces  within  its  provisions, 
the  joint  owners  of  a  steam  boat;  and  where  such  joint  own- 
ers are  sued  as  partners,  for  a  liability  incurred  b)  the  Ins*  of 
the  boat;  a 'recovery  can  properly  be  had  against  a  part  of  the 
owners. — lb  135 

6.  An  agreement,  bona  fide,  for  the  sale  of  the  interest  in  a  steam 
boat,  between  part  owners  thereof,  and  a  stranger,  whereby 
the  former  were  to  execute  title,  when  the  purchase  money 
should  be  paid;  to  hold  the  policy  of  insurance  as  collateral 
security;  and  to  receive  the  consideration  money,  in  freight; 
held  not  to  continue  the  liability  of  the  vendors,  so  as  to  ren- 
der them  responsible  forthe  liabilities  fix«*d  upon  the  boat,  af- 
ter the  execution  of  the  contract;  it  appearing  that  the  interest  in 

the  boat  had  passed  into  the  possession  and  use  of  vendees. — lb       135 

7.  A  charge  in  a  declaration  against  joint  owners  of  a  steam 
boat,  'that  the  defendants  before  and  at  the  time  of  shipment, 
were  the  owners  and  proprietors  of  the  boat;  and  co-partners 
in  freighting:  and  which  boat  had  been  usuallv  employed  in 
conveying  and  transporting  cotton,  arid  other  me.ehandize, 
for  hire,'  &c — held,  a  sufficient  averment  of  the  character  of 
the  joint  owners,  as  common  carriers,  to  authorise  a  recovery. 

— lb.  135 

8.  By  the  common  law,  a  carrier  of  goods  for  hire,  is  responsi- 
ble, at  all  events,  for  every  injury  to  goods,  not  arising  from 

the  acts  of  God,  or  the  public  enemies. — 76.  135 

9.  This  rule  is  applicable  to  the  liability  of  steam  boat  owners, 

for  goods  lost  or  destroyed,  in  their  transportation. — 76.  135 

10.  Wherever  an  injury  to,  or  loss  of  goods,  is  occasioned  in 
consequence  of  the  sinking  of,  or  injury  to,  a  steam  boat,  or 
vessel,  and  which  the 'exercise  of  prudence  or  skill  on  the 
,    vol.  3.  64 
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part  of  its  proper  officers,  can  prevent;  the  owners  of  such 

boat  or  vessel  are  liable. — lb.  135 

11.  A  custom,  among  the  navigators  of  steam  boats,  on  a  river, 
to  preserve  particular  situations,  in  ascending  and  descending, 
would  seem  salutary  and  reasonable,  and  anafogous  to  the 
rule  governing  shif)s  passing  each  other  at  sea. — lb.  135 

12  Such  custom,  if  proved,  would  bind  navigators  of  steam 
boats  to  its  observance,  and  a  failure  to  do  so  would  be  at  the 
peril  of  the  owners. — lb.  ,         135 

SUMMARY  PROCEEDINGS. 

1.  Summary  proceedings  against  a  tax  collector  and  his  securi- 
ties, for  failing  to  pay  over  the  county  tax,  should  be  brought 
in  the  name  of  the  Governor,  to  whom  the  collector  gave 
bond,  or  of  his  successor,  for  the  use  of  the  county. — Nabors 

tlal.  v.  The  Governor.  15 

2.  In  such  proceeding,  it  is  incumbent  on  the  plaintiff  to  set 
forth  or  describe  the  bond,  given  by  such  tax  collector  and 

his  securities. — lb.  *  15 

3.  If  the  statement"  be  demurred  to,  the  demurrer  admhs  only 
what  is  correctly  pleaded;  and,  if  its  admissions  be  not  relied 
on,  the  record  should  show,  that  all  the  material  facts  were 
proved.— Id.  15 

4.  In  summary  proceedings  of  this  kind,  the  statute  must  be 
.strictly  pursued;  as.  the  ordinary  legal  intendments  do  not  ap- 
ply in  such  cases,  in  aid  of  uncertainties. — lb.  15 

5.  The  notice,  in  proceedings  of  this  kind,  should  define  its  ob- 
ject, and  show  for  wbnt  purpose  judgment  is  claimed. — lb.  15 

6.  The  act  of '1827,  giving  officers  a  summary  remedy  against 
parties  who  Jiave  executed  indemnifying  bonds,  in  considera- 
tion of  levies,  8tc.  is  not  to  be  rigidly  construed  against  such 
officers  in  favor  of  the  obligors. — Alwood  el  al.  v.  Craig.  21 

7.  In  a  judgment,  on  motion,  under  such  statute,  in  favor  of  a 
constable;  held — 

First — Not  necessary  that  the  record  should  set  out  the 
notice  at  length — it  reciting  that  it  appeared  to  the  satisfaction 
of  the  court,  that  notice  had  been  given  six/if  days  before  the  term y 
of  the  ptndeucy  of  the  suit,  fyc.  and  of  the  motion. 

Second — That  to  sustain  such  judgment,  the  court  will  pre- 
sume the  notice  to  have  been  given,  (as  required,)  in  writing, 
unless  the  contrary  appears. 

Third — That  unless  oyer  be'  craved,  it  is  sufficient  to  set 
out  the  substance  of  the  bond; 

Fourth — *That  it  was  not  essential  to  set  out  the  date  of  the 
bond:  nor  that  it  should  possess  a  date:  and  if  the  bond  had 
been  dated  before  the  enacting  of  the  statute,  and  the  contin- 
gency happened  afterwards,  the  obligee  was  entitled  to  resort 
to  th*  remedy  given  by  the  act.— Jb.  51 
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SURETY. 

1.  An  execution  will  bo  enforced  for  the  benefit  of  a  surety, 
who  has  paid  it;  but  the  fact  must  appear,  h>  evidence,  that 
the  surety  is  to  be  benefited.—  Clemens  Sf  M'Clellan  v.  Prout 
and  Brakan.  345 

2  Before  suit  can  be  maintained  against  the  sureties  of  an  exe- 
cutor or  administrator,  on  the  bond,  it  must  appear  that  as- 
sets have  been  fixed  in  the  hands  of  the   latter;  and  that  the 

money   alleged  to  be  due,  cannot  be  recovered  of  them. 

Judge  of  Limestone  Co.  Court,  use,  fyc.  v.  Caaller  el  al.  348 

3.  Semble — That  the  return  of  nulla  bona,  to  an  execution 
against  an  executor  or  administrator,  will  be  sufficient  to  au- 
thorise a  suit  against  the  sureties  on  the  bond. — lb.  34$ 

TAX  COLLECTOR.  , 

.  1.  Summary  proceedings*  against  a  tax  collector  and  his  securi- 
ties, for  failing  to  pay  over  the  county  tax,  should  be  brought 
in  the  name  of  the  Governor,  to  whom  the' collector  gave 
bond,  or  of  his  successor,  for  the  use  of  the  county. — Nabors 
et  al  v.  The  Governor.  15 

2.  In  such  proceeding,  it  is  incumbent  on  the  plaintiff  to  set 
forth  or  describe  the  bond,  given  by  such  tax  collector  and 

his  securities — lb.  15 

3.  If  the  statement  be  demurred  to,  the  demurrer  admits  only 
what  is  correctly  pleaded;  and,  if  its  admissions  be  not  relied 
on,  the  record  should  show,  that  all  the  material  facts  were 
proved. — lb.  15 

4.  In  summary  proceedings  of  this  kind,  the  statute  must  be 
strictly  pursued;  as  the  ordinary  legal  intendments  do  not  ap- 
ply in  such  cases  in  aitf  of  uncertainties. — lb.  •    15 

5.  The  notice,  in  proceedings  of  this  kind,  should  define  its  ob- 

,  ject,  and  show  for  what  purpose  judgment  is  claimed. — lb.  Ik 

TONNAGE  DUTY. 

1.  The  tonnage  duty  levied  on  vessels,  entering  the  port  of  Mo- 
bile, as  prescribed  in  the  ninth  section  of  the  act  of  1822, 
entitled  "an  act,  for  the  government  of  the  port  and  harbor  of 
Mobile,"  was  an  infraction  of  the  constitution  of  the  United 
States. — Sheffield  v.  Parsons.  302 

TRESPASS  TO  TRY  TITLES. 

1.  Where,  in  trespass  to  try  title,  the  plaintiff  adduced  a  regu- 
lar chain  of  legal  title,  .in  himself,  sufficient  to  insure  his  re- 
covery; (unless  impeached  for  fraud  or  opposed  by  paramount 
title:)  and  the  evidence  offered  in  defence  did  not  resist  a  re- 
covery on  thes&grounds,  but  was  clearly  inadmissible — held, 
that  the  appellate  court  was  not  bound  to  reverse,  merely  be- 
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cause  the  court  below  gave  instructions,  which  may  not  have 
been  perfectly  correct,  it  appearing  they  could  not  have  preju- 
diced the  defendant. —  Seott  v.  II  ncoek  44 

2.  A  rertiri^a?e  of  confirmation,  in  »he  absence  of  an  ad- 
\eisc*  title,  or  right  .»:'  j>j>sf-ssi'»it,  will  «ive  the  holder  there- 
of a  right  of  posse**»i'»n;  and  nuih'iris"  a  recovery  in  the  ac- 
tion of  t  res  pas.-*  to  try  title. — Lewis  v.  Gougttte.  IS4 

3.  In  the  action  of  trespass  to  try  title,  it  is  not  indispensable 
that  the  plaintiff  should  show  a  perfect  indefeasable  estate, 
in  fee  simple,  to  authorise  a  recovery  against  one  who  can  es- 
tablish no  legal  right,  either  of  property  or  possession. — lb.  184 

VENDOR  AND  VENDEE. 

1.  It  is  no  defence  to  an  action,  brought  upon  a  promissory  note, 
that  the  note  had  been  executed  in  consideration  of  the  pur- 
chase of  real  estate;  the  title  to  which  was  alleged  to  be  de- 
fective, and  incumbered  by  a  paramount  title;  no  fraud  being 
alleged,  and  it  appearing,  that  the  vendee  had  enjoyed  pos- 
session long  before  the  alleged  incumbrance  ensued;  and, 
that  there  had  been  no  judicial  test  of  the  validity  of  title, 

and  no  eviction  bad. —  Wilson  v.  Jordan.  92 

2.  If  a  failure  of  consideration  in  the  sale  of  land, (or  personal  es- 
tate,) be  the  result  of  fraudulent  intention  in  the  vendor,  espe- 
cially if  it  relate  to  the  quantity  or  quality  sold;  such  failure 
may  constitute  a  legal  defence  to  an  action,  brought  to  recov- 
er the  purchase  money  -  -  II.  92 

3.  Generally,  however,  the  injury  by  the  failure  of  considera- 
tion, must  have  been  sustained  before  the  remedy  is  sought; 
either  by  using  it  as  matter  of  defence  to  ait  action  for  the 
purchase  money,  or  as  the  ground  of  an  independent  action. 

— lb.  92 

4  If  a  failure  of  consideration  arise  from  the  conveyance  of  a 
land  title,  which  is  defective  by  reason  of  a  paramount  title, 
in  another,  or  other  incumbrance;  the  invalidity  of  the  title, 
(or  the  incumbrance,)  must  have  been  ascertained  by  an  evic- 
tion, or  something  tantamount  thereto,  before/ relief  can  be 
sought. — lb.  92 

6.  But,  in  cases  of  fraud,  this  rule  would,  it  seems,  be  properly 
extended,  so  as  to  authorise  redress,  under  similar  circum- 
stances, whenever  the  injury  could  he  sufficiently  ascertained. 

6.  In  such  cases,  neither  the  necessity  of  disturbance  \j\  the  en- 
joyment, nor  the  doctrine  of  eviction  can  apply. — lb.  92 

VENUE. 

1.  The  act  of  1819,  on  the  subject  of  a  change  of  venue,  in 
civil  and  criminal  cases,  superseded  the  statute  of  1818,  upon 
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4.  Whether  a  release,  entered  on  the  records  of  a  Court,  and 
by  which  the  interest  of  a  party  in  a  suit,  be  sought  to  be  re- 
moved, so  ns  to  render  him  a  competent  witness,  would,  in 
another  court,  be  available  between  the  parties — Quare. — 
M'Causlandv.  JYea/.  131 

5.  But  semble — by  the  practice  of  the  courts  of  this  State,  a  re- 
lease thus  entered,  would  be  recognized  as  a  part  of  the  record 
of  the  particular  case  to  wfcich  applied,  at  least  in  the  same 
court  where  made.~Id.  131 

6.  Where,  in  a  suit,  on  motion,  against  a  sheriff,  in  order  to,  ren- 
der his  deputy,  (who  had  given  bond  to  the  sheriff,)  a  com- 
petent witness,  he  entered  a  release  of  ail  claims  against  him, 
as  such  deputy— held  that  the  release  was  properly  made;  aod 
that  the  declaration  of  the  deputy,  that  his  principal  should 
not  suffer  by  his  atfs,  and  that  he  felt  in  honor  bound  to  se- 
cure him  from  injury,  did  not  render  him  incompetent  to  testi- 
fy in  the  suit.— 16.  -       l5l 

7.  Where  the  execution  of  an  attested  instrument,  whether  un- 
der seal  or  not,  is  properly  in  issue,  the  evidence  of  the  sub- 
scribing witness  is  the  best,  and  only  admissible  evidence; 
unless  the  impracticability  of  producing  it,  can  be  satisfac- 
torily shewn;  or,  unless  the  subscribing  witness  becomes  le- 
gally incompetent  from\iome  cause,  not  chargeable  as  a  fault, 
against  the  party,  on  whom  the  making  of  the  proof  de- 
volves.— Bennet  v.  Robinson,  Adm?r.  227 

8.  Semble,  that  such  secondary  evidence  might  be  allowed, where 
the  subscribing  .witness  becomes  the  administrator  or  execu- 
tor of  the  obligee  or  payee — ex  necessitate;  and,  then  only  for 

what  it  is  worth. — lb.  227 

9.  Evidence  of  the  band  writing  of  the  subscribing  witness,  to  a 
promissory  note,  or  of  the  signature  of  the  maker,  and  his  ad- 
mission of  its  execution;  is  not  admissible,  in  an  action  against 
the  maker,  where  such  subscribing  witness,  after  attesting 
the  note,  becomes  the  assignee  thereof,  and  sues  as^plain- 
tiff.— lb.  227 

10.  The  statute  of  1807,  on  the  subject  of  taxing,  in  the  bill  of 
costs,  the  attendance  of  witnesses,  in  trials,  does  not  exclude 
witnesses  summoned  y  but  not  examined. — Smith,  v.  Donaldson.       393 

11.  A  motion  for  the  taxation  of  costs,  in  reference  to  the  act  of 
1807,  must  be  submitted  during  the  term,  at  which  the  particu-      « 
lar  judgment,  on  which  the  costs  are  sought  to  be   taxed,  is 
rendered. — lb.  393 

12.  The  act  .of  1807,  (above  mentioned,)  includes  every  mate- 
rial fact,  arising  in  a  cause,  whether  directly,  collaterally,  or 
incidentally;  and  the  attendance  of  two  witnesses,  to  every 
such  fact,  may  legally  be  taxed  in  the  bill  of  costs,  whether 

t    examined,  or  not. — lb.  393 
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